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MEANING AND NATURE OF &Aﬁl&
In India the law relating to company is govc%the § NIES ACT 1956

The word company is derived fr éfln w hlchﬁns come together

for bread or for meals.

But Company in its ordinary en or person ,
associated together with ' making by
doing business or for attai t of |aI o) omic objective , or for any
other charitable purpose. > <

@ .
ar @
' 0 et@ i Qrfs e and can be sued just
in
In oth

it has no body and soul ,it
@ay t e company is an group of common
minded people uped together for mon goal, for promoting business,

research, religion, trade, commerc y other charitable purpose.

works through'its




DEFINATION OF comm&& \%
According to Section 3(1) of the Compar%$j1‘§

“‘Company means a @ egﬁt under the
companies Act or an existing co
According to Lindley L,ﬁ Q@
ociatl any persons who

&

contribute mon c , and employ it in some
common trade or us . C pose ., and who share the
profit or loss @s t “ iSi from. The common stock so
contributed is de ‘ d |s the ital of the company. The persons
who contribute 0 who ') a% members. The proportion of capital
to with each mem ris entltled is S are are always transferable although
the right to transfer them is often more or less restricted “




DEFINATION OF comm&& %
Qg“ %\f
Under Halsbury’s Laws of England % @

&&
the term Company ha fi “Collection of many
individuals united into one bady under ominati perpetual

S
m , vest :
capacity of acting in sev pe individual , particularly of taking and

granting property, of co tio nd S gnd being sued, of
enjoying privilege nd” immufiti c@g , an

political rights, re.or lesg-extensive ing to
, or the powers upon it, ei at the of its| création or at any subsequent
period of its exi tenc@w @ \

O

A




COMPANY AS DEFINED IN @&sEs §
In case of Solomon Vs Solomon & Co. (18
Company has been defined as a | pers gaI entity separate

from and capable of surviving beyond Wes o
C.1734)
'sﬁﬁlﬂ@tegal entity

In India even be e e an Vs Sa%mon & Co. Ltd ,
Calcutta High Court(jin e I td ( .R. 13 Cal. 43 )

In Case of Electronics Corp. Vs

It was held that the compan
other than legal entity of enti at ho a

observed that was arate , a separate body

altogether from reh and t fer 9@3 much a conveyance a

transfer of propﬁﬁ ar %totally different persons”
This case W to t case e subject , In this case , a tea

pe onfs&to a company who become the
|ai exemption from advalorem duty on
to themselves under another name.

by ¢

definition. - -- KK--KK--KK- STUDENTS NOTES -- DO NOT COPY n




NATURE /| CHARACTERISTICS Q?EQQMPANY

- Separate legal entity @ @%\%

- Limited liability

< g
- Perpetual Succe Eﬂﬁ &
- Seerate Pr@%ﬁy @

- Transfer %
- Commo
- Capam @

- leltatl of Actlo




Separate legal entity. @ %

Separate Legal entity means a com

personality which is distinct fro %em

Being a separate

legal entity it has its own nam%ﬁn pr business and It
can enter into contract in t voother individual
can enter into contracts, it is e t ! its action
through its members e comp 0 holder of

the company cann eId ible\fors e company

even if it holds entire; are@ of&%ﬁzo P e share holder
of the compa &'the an o they cannot be

held respo

In case of Sal
laid down
under the C
member

ort
(1897 AC 22) it has been
onc co as been validly constituted
panies Act, i e legal per son distinct from its




In this case Salmon who carried on

Separate legal entity.. @ %
erous Wess as a leather

merchant and boot manufacturer . He for I ompany consisting of
himself, his wife, his daughter and gis iﬁﬁr S(%js e share holders, all of
whom subscribed for 1 share ea at ctual ¢ id as capital was $

7 . Salomon sold his busine (yﬁic ectl nt at e ) to the
company for the sum of%{% : %ﬁpan 'S inal Cﬁlﬁwas $ 40,000
in$ 1 shares . Inp rtga?y ent@@ure@&e mon @e business sold to
the company |, %%re%ét@e a f$ 1@%3ecured by a floating
charge on the panys a S WG%JG Salomon , who also applied for

1 fu&are . The remaining amount

of $ 8782 was pai almo ash Sa?gmon was the managing director and

two of his sons were other directo%




Separate leqgal entity. .. %

ok

The company soon ran into difficulties and t nt rs appointed a

receiver and the company went into I|qU|da he assets of the company
amounted to $ 6050, its liabilities w 1@ 000 red bﬁldebentures, $ 8000

owning to unsecured trade credit o clai
assets Viz $6050 , on the gro ndﬁﬁat n%

or agent for Salomon, the;@ ,% ir S in priority to
debentures. They f e?ple %I beneficiary, was

ultimately resp% for% % gent or trustee on his
behalf. The tﬂ%ﬁﬁ ge % @ %Lé@ﬂ with these contentions and
decreed against 3@

se of

f the company’s

rds disagreeing with the lower

courts, repudlat@hese conte ]@cepted the appeal and reversed the

order of the Appellate court .




Separate legal entity.... @ %

s\
The House of Lords held that on registratio% o) %mes into existence
and the attains maturity on its birth. T er@% no r@
incapacity. Its has its own existe %rs&%
ol %mot

inority, no interval of

nd djstinct from its
blg its acts even
&

0
ep

members and , as a result , a share

though he holds virtually the he case also established

’ &se also recognised

the legality of what js known as.’ an pany’

that the subscrib %@fwot e 'ndenté\%ﬁangers to one another.
The case also %ﬁ@?nis d rincir@f ited liability . It also established that
a person can ge at thelsa e@em

editor and an employee of the

company as w




Separate leqal entity.. ... @

Their Lordships of the House of Lords observed :

When the memorandum is duly signed and reg re be only seven shares
taken, subscribers are a body corporate ¢ atgﬁfort rcising all the functions of
an incorporated company. It is dlfflcult o) rst %a b orporate thus created
by statute can lose its individuality b» sum pltaI tcggge person. The
company is at law a different altog griber memorandum
and though it may be that & %b&@s precisely the same as before
the same persons are gers th ame as recel e rofits, the company is
not in law their aﬁ% rust statut @ noth|n s to the extent or degree o
e he

interest which m

ch of eve the proportion of interest |,

influence possefsed A \ e or ‘ of th older over other . There is nothing

in the Act requw%a att
unconnected, or t they or any should take substantial interest in the
e E@

undertakings or that they should hav ind or will of their own, or that there should be




Limited Liability. %

Limited liability is one of the greatest advant

u ir\‘iess under the

ility. The company

corporate form i.e. by forming a compa

being a legal person and having a |S£Enc%§<%ent

of the company are not personall

y” 0
be held liable at the most foE th @ in cap company

mbers or shareholders

mpany They can

which is not paid by the .

For example if in a @ s ar 100 and one of
shareholder h g& e ost h e called upon to pay
only Rs 30 beln alue un by th eh @t the time of allotment of the

share, in the ﬁ‘e t y Th e case where the company is

limited by shar

But is case of Compa y limited by g e , the liability of members is limited up

the amount which for wpmilaey.laad agreed:to give-guatantee {o-centribute {0
- KK--KK--KK- STUDENTS NOTES -- DO NOT COPY v




Perpetual succession @ Ny

%
A company once created as per the provisi %a dies by its own.

Even a case where all the shareholders or me rs of company dies
then too the company remai% XIis %
always remains unaffected WWt e ng an
shareholders Therefor% ver
and member may J% cO
insanity , i

company . Dyﬁng %

atom bomb or b @ ny will survive , company will

-ﬁe\ this company

g bers or

said(th m er may come
g@r ev , iInsolvency ,
em not e any affect on the
%

mpany were killed by a

never die. Onl ay is winding |ssolut|on or amalgamation or by

any other process of Iaw




Seperate Property @

A company being a legal person can e & se of properties as
an ordinary person can enjoy e and own the
movable and immovable prop holder
has any right or title in %nﬁgpro& any n if he has
maximum number g@r S ﬁ%@rty of company
Is not the prop of the company.

But in case of Pa&tﬁers th@ ners 3% joint owner of the firms

property Q &




Transferability of Shares Q&

The capital of company is divided into share . Shares, n ing%ut the small
small parts of capital for which the shareholders con rii ~These shares are

the movable assets of the share holders.an h cert

ndition these shares

can be easily and freely transfe ,—~whi
shareholder and company temporarﬁ%tm@
of the company @ @ @
A member can sell his share %n%@an ar@ hi oﬁe@ so invested in
' t

the company this f &prov& qu.\’ the er of the company

and ensures stab&' the any S is fos@ﬁe only in case of public
limited compan% limi @sﬁare ho a% in the stock exchange .
The member or the |der requ’regﬁo take any consent or permission
S

from other member-yor the compa on as the shares are transferred to

another person the transferee acquires_all right what the_transferor has in_that

: w - KK--KK--KK- STUDENTS NOTES -- DO NOT COPY "
company with respect to that shares'.




Common Seal %

ac% e legal entity ,
A any being an legal

A company as soon as incorporated/Regis

perpetual succession and a common

person do not have any physic ten mp do not have any
body or soul to work , it always th |ts ts and/agents while
representing the com s th any a common

seal of the company @n éCompany is very
important as e ork e common seal is

treated as wor ne b @ com@ban ompany is bound by that act

of the agenfan nt d bear common seal of the
company do rothav i ffét:t The seal must be such that the
name of company must be e d on it . A rubber stamp does not

serve the purpose . :,' """""""""""""""""""""""" "




Capacity to Sue and Be Sued %

A company being an juristic/legal person disti entlt |ts members |,
can sue and be sued in its own name be any number of
members of the company but the ny %ts to file a suit he can file

its suit in his own name there | ny |nd| idual or the

person looking after the tr lon (@%@@
rit

Not only this company C

as a party.

4
own name and can

brought any actio on

But in case of any other uni rpor ss %n all the member of the

%
association are ne Sal swt o be brought in the name of
all members eltl%l dividually:or c f?vely




Limitation of Action ﬂ$ %

A company being an juristic/legal pﬁ@sti@éntity from its
members , working through |ﬁs nt t‘controlled by the
Memorandum of Associati

Memorandum of ASSO;L& @ %ul%ﬂ\i he power

and fixes the objec any—. A c@mpany cannot

work beyon % @w e Memorandum

of Assoclatlgﬁ> It on %power granted under

Memorandun% ss s the Memorandum of
IS |

Association elf altered to domg SO.




COMPANY IS NOT A @tPFZEN

A company although regarded as %agal \s@n it cannot
become citizen of a country . @ any have nationality

or residence like Indian co% %rl ompany but it
cannot be citizen a of & Under

Constitution of Ind“%LQL@ @e oy” Fundamental
right which ar %ﬁe% fle oacm&nly.

But a Comp% %ght provided by the
constitution t@o 5@% of equality etc.




DIFFERENCE BETWEEN CO PANY AND
PARTNERSHI

Company is govern and regulated by S Act 1956 But A
partnership is regulated by the Ind| P@rtner%

Company comes into exi te%& af y under
Companies Act 1956 an@ tration is not
mandatory it depe @ of “partner re entering into
partnership. %

Company has |t§ ow ntlt nct fr %embers and members are not
personally Ilable ct of NE mp Mt In case of a partnership firm , firm

is not a legal perso in the eyes o I w and the members of partnership firm i.e.




DIFFERENCE BETWEEN CO PANY AND
PARTNERSHI

i
Member or Share holder of the companﬁ%%% %er of the property

of a Company even if they hold enti e@aplt any But in case

of partnership all partners are && Iectl er(of the firm’s
property . @ &L
The liability of me bﬁ%i .. @anyﬁ& the debts and

liabilities of a c s the ners are liable for all
the debts and that means they and their
personal assets r’ fthe firm, Creditors obtaining
decree agalnst can proc e t and attach the property of the
partners..




DIFFERENCE BETWEEN CO PANY AND
PARTNERSHI

7\
In case of company all the affairs of%ﬂ% % managed by its
directors, managing directors appai QPas ry Member is not
permitted to take part in manag gas in rtnership
Firm every partner has t“to t e@@nless the
partnership agreement &@
Share of comp fre sfe &mle@r\mse provided in

Article of Asso%ﬂ@ﬁ cas n rsdﬂlp firm a partner cannot
transfer his shgre e c@nt of artners

Every partner is @ t of th makes contracts on behalf of the firm in
the ordinary course of business of irm. But in case of company shareholders

of company are not the aggat of the.cempany and they.de nat-have.such pawer. -,
n -- KK--KK--KK- STUDENTS NOTES -- DO NOT COPY "




DIFFERENCE BETWEEN CO PANY AND
PARTNERSHI,

In case of Partnership firm , Firm can do%@% or activity for which

partners agrees but in case of co any cannot work beyond
the object clause of the its Mem soc;|
Insolvency of a firm mea olve ner inding up of

insolvent company does @
Minimum numbe ﬁ%aartn& |n case of public

limited company ed company is 2.

[ 2 as
Maximum number a‘*@ ne@ankl siness can be 10 and in any
0 . |

other busmess% vate limited company maximum

number of share holder is 50 |n case of Public limited there is

maximum limit. ! - KK--KK--KK- STUDENTS NOTES -- DO NOT COPY




DIFFERENCE BETWEEN CO PANY AND
PARTNERSHIPs\;

Qg“
- A Partnership firm may dissolved at%b @e partner and if
tomat

partnership is for fixed time period.it|dissolve Iy after expiry of

such time or a firm can be dlSSﬁ&@ @ t in case of
Company, Company ;& io personal

circumstances like dea mber do not

effect existence of n‘féany n it is wound up by
due process of

- A company |syleg® |red ave ounts audited by chartered
n

accountant annu cas artnErs It depends on the discretion of the

partners.




Lifting of corporate%l %

A company from juristic point is a legal pers %ng nct identity from
its members , This principal is ref rreg!> s th I of incorporation. It
means that there is a fictional ve nc& een the company

and its members . %
But some times the me L@:f\\ﬁs prg ipal of veil of

corporate persona' |IIe r some improper
conduct . %tuatl rt h wrth optlon but to lift the
corporate veill 9:ﬁ> to m ter the corporate veil at the
persons who ar ‘1 P& who are real beneficiaries of
the company or o had taken b corporate vell.




Circumstances for Lifting of cor orate

veil {%
General Circumstances X% @)%\7

- Protection of Revenue Q\! & %

- Prevention of Fraud % @ Q %

- To Know the Chara@‘%ﬁr@ &y%

- Where the com@ |55§ C@&) Eﬁiﬁg
Where comp% %

- gation
- Where comp a ru of the Share holder
- Where there is a confllct Wi blic Policy




General Circumstances fol or | ifting of
& L
corporate Ve il
Protection o \-c DRUE

ZA M)
N e
Where the corporate veil has been us vas fdFax t urt is empowered

ifGation.(ll n’t mean
annlng%ermltted but

to lift the corporate veil and loo ed er oft
that a person or a compar%% o) n|n
rs %\%

it must be within the four ¢

Fox example : If a a |V|ng w |V|de m private companies
formed by him, o |n Qhe income of the assessee
and those companl ng ex e managing the income and
assets of the a l.e t 0 no otﬁ)er business but created simply for
receiving d|V|dends nd interest an d them over to assessee as a loan or

by any other means then |ra such circustances s Gaur Gan lift-the corporate veils =
— KK—KK--KK- STUDENTS NOTES -- DO NOT COPY .




General Circumstances fqr@LLftmg of
corporate vel

Prevention Qﬂﬁﬁu@%
Where the corporate veil has been use of f@ @r conduct ,
courts have lifted the veil and@ att %tles o %

In case of Jones V/s Lipman td sell’ certain land to B.
Pending completion_ o focﬁ‘nall Ie @Iand to a company
which he had m@ n—% and with a share holder

with intenti

and director , T@gwas

ape from decree for specific

performance of co @ ght by The court held that the company
was a creature o and a mas to cognltlon and it was directed that A
must complete the contract as he h control on the property of the company




General Circumstances fo&(LLftmg_f

corporate veil —
To Know the Charactar(@ﬁh pany

Where the corporate veil has been used a@omp I or maximum share
capital is owned by such person e$ untry or if a
wit Q%} '

company is created only for th ose r to avoid
debt or liability to be reco@ée§ n mys& circumstances
Court can lift the corp @al ch f the company

In case of Daimler % ntal Rubbe o (1916) 2 A.C. 307 . A
company was incor gI i dlrectors were German and
all shareholders are rst World War This company
Commenced an I reco of eéfrade debts. It was held that since the
company is an allen company and ment of debt to it would be amount to

trading with the enemy mpaﬁys--therefow'e the=eompany- was =Rt allowed {0
~KK--KK--KK- STUDENTS NOTES -- DO NOT COPY v




General Circumstances

corporate
Where the company is mere

A

In case of Gilford Motor Co. Vs H@rﬁe %ployee of
company entered into en customers of
company. He for a%om the@%’ corporate veil he
started solicita ith o%&er ur hat such company is
nothing but cmated at th@cse ant entered into by the

ting with the customer of the

employee. And %.estr 0

company with h he had ent% a covenant.




General Circumstances for Lifting of

corporate veil -
Where company is avoidinq j Lﬁﬁhﬁation

Where it was found that the sole purpose for wh Ia@ company or ed was to evade taxes
the court will ignore the concept of sep tity indi
taxes which they would have paid but for

&
In Case of Sir Dinshaw Manakjee ZE%

iduals liable to pay the

ba e ass&s a wealthy
: %ﬁvate companies and
agreed with each to f@block & ag% Income received was
credited in the acco@ c%&bu h any h b

This w

divided-his i e arts in a bid to reduce his tax
h pany &%med only for avoiding the super-tax

A

man enjoying large dividend

ack the amount to him as

a pretended Ioan.&

liability . It was held by thex

and company wa more a%& himself , company had not done any
business. The court disregard the corpo% ity of that company as it was being used for
tax evasion.




General Circumstances for Lifting of
corporate ve' =\
For Protection of P \/

Where it was found that@@a@on&company is
pr

against the pu blic such

transaction |, COU @vell Thus
where ther % ubhc:{% icy , the court
can ignore’ the ar g“gﬁty of company by

lifting the c@ rate |I@ looked into realities of

the matter. %




Circumstances for Lifting of cor orate

veil {% -
Statutory Circumstances % @%

Reduction in Number of Me@k%s
Failure to refund appll @@/)@ | ‘

Misdescription of C
Fraudulent tr% @9 of (g&any
Common H@I’dl sub@ar ny relationship




Statutory Circumstances for Liftin

of corporate
Reduction in Number of Men

Where it was found tha %carrymg its

pusiness with less t @ public
imited Company&%ﬁ@ of pﬂ@ te limited

company f@% @nth}%n the member
who are carr |@§o @ t@i@ss are personally

liable for th ts ofithe pany




Statutory Circumstance iftin
of corgorati %
Failure to refund a ney
Where it was found that T‘k%co &@% nd the
application money %%vpe g‘?@ ap for share
but shares were g% hem. withi days from the
date of issue{b\&%s t @ |r r of the company
were persowally | for % the interest on such
amount. Q %
=




Where it found that any officer oft @r an he company
enters into contract W|tho eﬁtlon com %ﬁﬁd address
of the registered offic @ 9?9 xchange , or

promissory notﬁ&ot b | ered address of the

company with sig g Wo IS entering a contract

then such per§on 0 or @r of %
liable to the hol @uch | nﬂs

pany would be personally




Fraudulent trading in case of 10 X
> S A
Where it found that any offic&h% mp@ 0 a?y agent of
the company enters 'ﬁ%:&eo act,or @a@anﬁ&@a action to
P

defraud the cr itgr he ca@any f%ﬂy court on the
application offi %@qu@@o b ﬂ\gny creditor can lift
O@& Pl pEn o
the corporate %@Q&d h t a% person is personally
%
Q <> S

liable.




Common Holding and subsu:ha relatlonshlp

In the eyes of law the Holding coﬁ%aﬁ @ ny is having

separate legal entity but in.t e@ase at th @of gjﬁl year the
profit and loss of the ho @ ith(theprofit and loss of
the subsidiary co aﬁ C Y, &ubw@ompany loses its
separate legal &%sp r r cgsﬁ pany is nothing but only

working like a Bran part oft holding company then too

if it is proved , s co c n %e its separate legal entity .







Classification of céﬁﬁles
S
e (Classification on th gﬂ%mgl &{ﬁcoqﬁ&raﬂon
e (lassification o \L? Iﬁ\%@ 11%?
e C as&ﬁcatlon*&ﬁ &@N\umb
Members% &\E %
o e B
e (Classifi )asis @f\gntrol
- Clas&ﬁc&u%n@ ba a31 ownershlp




KINDS OF COMPANIES
S %

CLASSIFICATION ON THE BASI$ IN ORATION
&

- Statutory Companies

Statutory companies tho e pecial act
or legislature . The proyvisio |es 956
apply to them |f t ViSi f ct are

ype les are

Inconsistent.
formed for pub yf’ y

Example : St

Finance C @i
company ¢
- Reqistered C an|
Registered c\élpanles mg@@ ompanles formed and

registered under the provi of companies act 1956 or

were registered under any of fhe: R en RADPBOBS A5+

e
1a, I%@wcorp on , Industrial

ail mways , Electricity




KINDS OF COMPANIES
= =\

DS
CLASSIFICATION ON THE B@&ls 0 ILITY

PN @)

- Companies with Limited liability’”

- Companies with un|imite§|€W|it &% <\




Classification on the basm%@filablllty

1. Companies with limited liability Q \! %\/

Companies limited by share :
Where the liability of the me%@ any |te}j to the amount
unpaid on the shares. @ ﬂ

Companies limited by qua(QnL

Where the liabilit @f the e \Eﬁed to a fixed amount
which the ute to t sets of the company in
the event nd u mp ny& alled company limited by

guaranteey




Classification on the bass@afyLlablllty

2. Companies with unlimited Ildb%gﬁ @f

Sec 12 specifically provi
or more in case of of
incorporated company ith
company W|th d liabih
company . é& mpa
liable for th de pa& ﬂ
nI|m com@@ pmay not have a
share aplta@ has hare cap t may be a public
Compané @

¥




KINDS OF COMPANIES

=\

- Private Company @
- Public Company i% §% Q%




Classification on the basis of Numbeﬂrﬁf Members

1. Private company : D
According to Sec 3 (1),a private compa ns any which has
minimum paid up capital of Rs 1 OO OOO such r pald up capital
as may be prescribed ,

and by its Article % Q
&
Restrict the right to transfer | & if 5
/

preserve the private er o

Limits the number ofqtg m@mbe@ot i its %ﬂ@ee members
Prohibits any invitationto the%lc tos |be a{fy shares in or

debenture@ f e

Prohibits any invi acce @ ce of depasits from persons other than its
i ives

members d ors or relati

A private company must have its own D)@icle of Association




Public Compam@ %

W %\%
A public company means a company which hﬁ? @

minimum paid up capital of Rs 5 @
} 0 S
Minimum number of memt@r a p% mpan@
| G 5
Public company must have at lea @ec}g& %
o A,
Share and debent sar% ra @e of public limited company
&

The Managef:

reml@a&on in
profit (Sec 198)

&

<\

Q

ny.cannot exceed 11% of net

w

O
Q
O




Difference between private company and plﬂblic company
Minimum Paid-up Capital :

A company to be Incorporated as a Privat
paid-up capital of Rs. 1,00,000, whereas a
minimum paid-up capltal of Rs. 5,00,000 ~

Minimum number of members : %
Minimum number of mem quire %
whereas a Public Comp uire

Maximum number om mémber,s?@

Maximum num&ijg?:ﬁmem%m a |s restricted to 50, there
iS no restrictio mﬁ Public Company.

There is complet estriction on t raﬂrgferablllty of the shares of a Private
Company through its Articles of A tion , whereas there is no restriction on

Transferability ofos ar




|ssue of Prospectus : %
A Private Company is prohibited from inviti subscription of its
., wWhereas a Public

iption-i.ex—¢ blic Company can
issue a Prospectus &% :<
Number of Directors : & Q %
ag % fairs of the
dir

A Private Company must éf lea ctor
av
WI th istrar of company in

company, whereas a Publ pa
ctors of @ Public Company must
%@tor of the company

Consent of the directors : y

consent of the di o
case of Privat ~
have file with thg egls ar nsen {

Qualification shares @
The Directors ate C
the qualificatio shares wh as

required to sign a undertaklng t
Company

not sign an undertaking to acquire
rectors of a Public Company are
e the qualification shares of the public




Difference between private company and plﬂblic company

Commencement of Business :

%\l >
A Private Company can commence its busin %\edl Xﬁ%r its incorporation,
r(& % bu

whereas a Public Company cannot sta ntil a Certificate to
commencement of business is |ssued

Shares Warrants : Q?
A Private Company cannot i

Whereas a Public Compa |ssu
shares.

aid shares,
fully paid up

sgares to its existing share —

further issue of shares to its
ue of shares can only be offer to
h ex ting share — holders in the general

Further issue of shares

A Private Compa

holders, whereas Z)

existing share — hold

the general public e u
meeting of the share — olders o »«

Statutorv meeting :

whereas of Public Company musi' }qalkltsmtammgwg&’mgsandcﬁlwmmwy Report
Wlth the Reglster OfCompamlﬁ!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!




Difference between private company and plﬂbllc company

Quorum : X
The quorum in the case of a Private Comp bers present

personally, whereas in the case of a Publi pan E members must be
present personally to constitute quo owev r e Artlc es of Association
may provide and number of members-more t e 'under the Act

Managerial remuneration : E %

Total managerial remun
11% of the net prof

87,500 can be pa| Icférea
Company.

Public Compa

These are , Allotment'before minimu ption, issue of new share, kinds of
shares , commencement of busme 0 need to keep index of members

Special pnwleqes & %
A Private Com % ' S’DGCI I p éges which are not available to a
up%cn




KINDS OF COMPANIES
= =\

D\
CLASSIFICATION ON THE @K%IS o&&ﬁmm
XN OP

- Holding Companies . \! &
- Subsidiary Companies %
%

A
o &




Classification on the basism(ﬁeontrol

Holding Company : @ @%(\/

{Sec 4(4)} A company is knowr@? has ontrol over
the other company . Q \E
Subsidary company : %E Q%

{Sec4(1)} A co |s k y com&@ﬁn control is
exercised b Id|n o nyé ﬂ &&

% @@g




- One man Compa

KINDS OF COMPANES 1\

CLASSIFICATION ON THE BA@Q@OF@%(ERSHIP
\@ Q“
- Government Companies . \!

- Non Government Comp | Q
- Foreign Compames:U @ @ H{Q

ON &

SNt
& %@Q




Classificatio

n on the basis @%ewnershm

Government Compan

oy

A government compa

y: \@ U“

ny means % |ch Iess than 51% of
the paid up share capltal s hel

a) The central G

b) State Govern

c) Partly by Cen
government

for exa%&e\w

% T
ﬁﬁv ar§§§> &%
%

State Tradlng C --xa t|on oi\J td |\/|I and Metals Trading

Corporation c&




Rules applicable to Government cq>mpanies

1) Appointment of auditor and audit reports (

The auditor of a Government an e appomted or
re-appointed by the Central Government e advice of the
Comptroller and Auditor-Ge Wof mptroller and
Auditor-General shall have er in which the
company's accounts shaII ite t |to H shall also

have the power to co n of the
company's accounts uch he may
authorize in this be (§ D

The provi n@ ﬂtE tanding
anything conﬁa 224 WhICh eal with audit.

to mptroller and Auditor-

vernment company shall

submit a ¢ e Comptroller and Auditor-
General oflndia who she he right to comment upon, or
supplement, the audit re ANy such comments upon, or
supplement to, the audit report shall be placed before the annual

general meetlng OftheG@mpaﬂyiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiill
- KK--KK--KK- STUDENTS NOTES -- DO NOT COPY

Audlt&repo :
General o@ _he audite
) rep




2. Annual report to be placed before Parliam %@c 619-A).

Where the Central Government is rﬁﬁb %Sovernment
company. it shall cause an annual re the Ak «-' and affairs
of the company to be prepared withi nt ’i& annual general
meeting before which the audit report.i pla : e report shall be
laid before both Houses of Parliament t h a copy of the
audit report, and any comm on ppI nt to, the audit,

made by the Comptroller an tor

, tra rnm ,—any State
) Go nt go y. the State
2 bo e ents to be laid

glslature Where

Where .in additi
Government is also
Government shall ¢

the Central memb f a Government
company, t rnm@ eve t Government which
IS a mem e>r, S ,.- bov ments to be prepared

within the |d b e House or both Houses

of the State Legislature
s R
The provisions of Sec. S aII so far as may be, apply to a
Government company in i tlon as they apply to any other
Company. IFiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiill




3. Provisions 0 Sec. 619 to apply to certain companies (Sec. 619-B).

The provisions of Sec. 619 shall apply to a company in whi an 51 per cent of the
paid-up share capital is held by one or more of

%
the following or any combination thereof, as if it we ern pany, namely,

(a) the Central Government and one or more GO\@ ent c |es;
&

(b) any State Government or Governmeﬁ%ne&&% Gov%ent companies;
(c) the Central Government, one or m ta done o overnment
companies; Q \ Q ‘

(d) the Central Government or. gorporatio ne orgt%trolled by the
Central Government; QV &

(e) the Central Government or ore vernm ? and one or more

corporations own ntroII the C ver?me
(j) one or more %rpor @Wmed o.rolled entral Government or the State
Governments ; and @

(g) more than one%vemment compa

HYE

Sec. 619-B is intended to strengthen th ancial discipline in case of companies in which
more than 51 per cent shargs=are=heldsjently:by: Goverament -Government companies ang
public financial corporations! - KK--KK--KK- STUDENTS NOTES -- DO NOT COPY n

ﬁ,

(S




4. Certain provisions of the Companies Act not (Sic. 620).

The Central Government may by notificationin th qui%i | Gazette,
0

direct that any of the provisions of the ni ther than
Sees. 618, 619 and 619-A), specifie e notification-
&&
(a) shall not apply to any Gove@ %or %
n itk ptions.
2 - ifi in the

(b) shall apply to any Gover
modifications, and tion
notification.

A copy of eve% icati ' hall be laid in
draft befor C ' ile itis,in session for a
total period rised in 1 or 2 or more
successive sessions \ e in disapproving the
issue of the notification. icati Il not be issued. If they
agree in ma ' otification, the notification
shall be issuie




Foreign Compan\g%

S

It means any company incorpor @%mtsid
established place of business in ia[Se

example, representatives of a foreign. mpa quently come and

stay in a hotel in India for ckfésm , machinery.
cotton etc., the foreign compa ess in India.

Where a minimum of Oy % th capital
(whether equity or pre eference)

which has an
(1)). Where for

of a foreign compa @) India or/and
by one or mor

rpora India, whether
smgly or Jomtl
such com ﬁ%\ ly WW% s?ons as may be
prescribed as if it anl n com ec. 591 ( 2)




Rules applicable to foreign companies

« Sec. 592 to 602 apply to foreign companies. T @% visions contained in

these Sections are as follows:

1. Documents (Sec. 592). %i @%
Every foreign company shall, wif
place of business in India, f|Ie

* (1) A certified copy of th
the company and, if th
certified translation ther

* (2) The full ad%i{L f'th @tere%@mmpa@ﬂ%e of the company.
« (3) Alist of the dlrec@aand s@tary of Eh ompany.

da : e establishment of a

ing documents.

ndu Article of
ti |n uage, a

« (4) The name% ddress rson or persons resident in India,
authorized to aceept on behalf t company service of process and any
notices required to be served o company.




of the documents aforesaid, the company shall file with the Registrar a

return of such alteration within the prescribed tijig g\
« Office where documents to be delivered %97 . Cuments

which a foreign company has to file wit ehaII be delivered

both to the Registrar of the State where the rin ‘place of business of

the company is situate and also with t e%

Sew Delhi.
2. Accounts (Sec. 594). The provi%% 09r di of
« Accounts to be kept a comga@fs 3pp

* Return of alteration (Sec. 593). If any alteration is Eade or occurs in any

|
! _ _ als ore
far as it concerns its bu

g books
ign pany so
%
%
3. Obligations (Sec. 595). Q & %
(a) Country of i ation: er \@v con%y shall state in every
prospectus inviting-subscriptio s',fo its shares or debentures,
Is\incor

* (b) Exhibition o . h pany shall>conspicuously exhibit on the
outside of eve e or place it carries on business in India, the
name of the company together wit name of the country where it is

incorporated in English charact d in one of the local languages. All




(c) Whether liability limited. j&t
If the liability of the members @%os limited, it

shall cause notice of that fact
% S
* (i) to be stated in every%%s ectu an business
letters, bill heads, letter'pap @viﬂt ents
ﬁ%ﬁ ' thec

and other official a pan egible
English characters; and 4
%

e (i)tobec icu@y exhibited on the outside of every
office or place where | es 0 <%iness in India in
legible Engli ar@andﬁ%of the local
Ianguage% &




4. Service of documents on foreign company (

Any process, notice or other document r erved on a
foreign company shall be deemed to if it is
addressed to any person whose name vered to the
Registrar and left at, or sent by post which has been
so delivered.
5. Office where documents to b ‘»

Any documents which any foreign condfii -'~ qui iver to
the Registrar shall be e Registrar 2 I. These
documents shall al ' .- ed\ 10 ) e State in

any foreign com a

shall forthwith ICE
6. Penalty ( Seg%

SE \ v a ess in Ind|a it
&

If any foreign o( APE -.‘ fai i[he provision applicable
to it, the com| ﬁ nd e c r o&a ent of the company who is

in default -.<. e punisha e up to Rs. 10,000 and in the
case of a continuing offence, with-an additional fine up to Rs. 1,000
for every day during which the ult continues.

al




7) Registration of Charges (Sec. 600).

The provisions of Sec. 124 to 145 relating to reglstratlog of charges,

appointment of receivers, and the keeping of regi me ts and books
of accounts, shall apply mutatis mutandis (with n% n es) to foreign

companies also.

8) Requirements as to prospectus (Sec. 603)
Sec. 603 specifies the particulars to be sta the p \ tus inviting
subscriptions for shares or debentur y a f gn company These
particulars are as follows:

* (@) Name of the company in Eng%
* (b) Name of the country i i |t is i §ra @heth ability of

the members is limited; @

* (d) Particulars reg rdli% i n, d ndc <ﬁk%uncorporatlon
and the law und%h it por ,a oad;\l‘%

s

 (e) The addre S regl ered Offl lzéss of its principal place of
business ; a&

« f) Matters reqw |n e
incorporated .1- Com anie

- Before a prospectus is issued, ci
in India, a copy of it shall be registered with the Registrar of Companies. The
prospectus Shall be dam;;;;iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii

n'a ros us issued by a company




Winding up of foreign companies (S C%) é

Where a foreign company, which h on business in

India, ceases to carry on such b SI in_In may be wound up
as an unregistered company, ft e Companles Act,
1956. A foreign company's SS ou d up even
In cases where the com é>n erwise
ceased to exist und und h it was
mcorporated




ASSOCIATIONS NOT FOR PROFIT (Sec. 25)

According to Sec. 13, the name of a I|m|te ust end with
the word "Limited" in the case of a public mp y, d with the
words Phrase Private Limited" in th te company.

Sec. 25 of the Act, however, permits.the gl <%5undera licence
granted by the Central government | tion not for profit
with limited liability without us M or the words
"Private Limited" to its name %

Conditions for grant of li e %
The Central governm {@ e to ociation

where it is proved t ment that
it-

) is about &fo | pany promotlng
commerce n ch éiher useful object; and

&
(b) intends ,.= t er income in promoting its
objects ando prot |b|t t@ any dividend to its members.




« The Central Government may, by licence. direct that the association
may be registered as a company with limi ility, without the
adding to its name of the word "Limited" theqo&rads "Private
Limited". The association may thereupo gistered accordingly.
On registration it enjoys all the privil nd<i ject to all the
obligations of limited companies. ' rticles otherwise

provide, it is exempt from such of the IS of the Companies

Act as may be specified by the Central %rnme t in a general or
special order. &

%ntr Qer e%%n such

la s it s fit. The

indi he body to which the

6%% shall serted in the

tly in t% and partly in the

« A licence may be gr
conditions and subj
conditions and reg
licence is granteds

cts. )

d
Memorandu in the
other, if the al Governmen
P @ >> &
« Afirm maybe a r@&@er or@ ass t% or company licensed
under Sec. 25@




e be revoked by
gistrar shall enter

the'end of the
Fal%ed and the
ali _ence IS SO

« Revocation of licence. The licence may at any ti
the Central Government. Upon revocation the
the word "Limited" or the words "Private Limi
name upon the register of the body to whic
body shall cease to enjoy this exemption
revoked, the Central Government sha
intention to the body and afford it an%%pe
opposition to the revocation. O

* A body in respect of which i nde r S can alter
the provisions of its Memora ct'to |t cts only

with the previous a o%l 0 1'\ “Gover If an
alteration is made with approval rf' entra vernment
the Central Govern ma voke the ody whose
licence has been<rev \- %% the Chamber of
Commerce", | |, Withi from the date of
revocation S I er|o he Ce Government may

allow, chan na o ich does not contain these
words. If » f complying with these

requwements abIe ine which may extend to
Rs. 5000 for Q ay m efault continues.




« ONE-MAN COMPANY

This is a company (usually private) in which on ho)eé%ractically
the whole of the share capital of the compa ' er to meet the
statutory requirement of minimum number ¢ ..4\~ e dummy
members who are mostly his relations orfri just 1 or 2 shares

each. The dummy members are usually he principal
shareholder who is the virtual own@e b sS and who carries it

on with limited liability.
N

Example. A private company isiregiste
5,00,000 divided into 5,0 es o

4,999 are held by A an hare.is held by A's wife B, This is a one-
man company. O @ %
&Jt any, E legal entity distinct
: , | ppear that a company
S me

A one-man co

from its members:. a

is not the real<owne ~ ' rely carrying it on as an
agent of the pers the sha the company just as an
individual may ss as agent of another. But if a business

is in fact and i
company, it cannot be held th business is the property of the
person who owns all the shares in\the company and that the company is

an agent for that otherr person:(E:B:M.: & =60 {id.- v: -Bominion: Banics
(1937) All E.R. 555). & -~ KK=-KK--KK- STUDENTS NOTES -- DO NOT COPY "




« PROHIBITION OF LARGE PARNERSHIPS%%E 1 1)%
NS\
» lllegal association. A company, associati o@hip consisting
r
0

of more than 10 persons for the purpose Ing on banking
business and of more than 20 person
any other business with the

S for e of carrying on
f earning profits can be legally
formed only when it is regist er tk , 19506, or
is formed in pursuance of some ot int Hindu

o) les A
ndian ris
Family carrying on business as such.If the er bers in
an association or partne seeds i@ ory limitand it is not
registered under the panies Act, ibis sociation and
has no legal exi e%@. &

« An associa f m%&ta rs n&%ich exists not for
acquisition gain,, but~for_some l@%ourpose such as the
promotion of ar @m&ity. r@on, i , etc., does not require
registration. @ P

K N

)
(Q
j@




Consequences of illegal association. The conseguences of an illegal
association are as follows :

1. Personal liability. Every member of
personally liable for all liabilities inc
punishable with fine which may exten

&

2. Contracts. (a) An illegal a en @%to any contract
nor can it sue any member o eve th pany is
subsequently registered && @

) It cannot sue or d fC t n carrying
on its business r| not cont s or to any
contract.

e) No mem@ﬂg ciati ny other member in.
respect of@ny m onn wit t e association.

d) The mer%@anno er.d dlﬁdually or collectively bring an

actlon to enforce any contract they may have purported to
make on behalf of the associ . or to recover any debt given to
the association.




r#&p under the

' %{@ member or
Finrelation to it that
3l does not even

t did. it would be

« 3. Winding up. An illegal association cannot
Companies Act either at the instance
the association itself. The Tribunal will
will amount to its recognition. In fac
entertain a petition for its winding:

iIndirectly according recognitio sociation.

* Penalty for improper use f»@\gs y @d inat ited"

(Sec. 631) @ %
\;% <§ 2 ( ) &&

« If any person or per trade arr@gusi ess-under any name
or title of whic% ord@d" e or'vate Limited" is
or are the last or words. tha
shall. unless%mco ted '
case may be; be punishable with
for every day u h

Q® gg&

up.
1l

S
p&i’ate company. as the
ay extend to Rs. 500
n used.







Incorporation Of C@p%ny

 Mode of forming mcor%ﬁs?t mpany

Any 7 or more persons lore %se of\private
company) associated for a a@rm an
iIncorporated com @ tﬁd ||ty they
shall subscribe the&r n@

assoc:|at|on alsc%mpl alltles In

%

pa formed may be :
&

A company @ted by shares,
\%m

A company limited by guaran

respect of T reg




Documents to be filed wﬂ{;%eg %rar

Before a company is registered, it is d sm%le t |
Companies if proposed name of rov hen the following

document duly stamped together % he@ ry@ are to Ied with the

n om the Registrar of

registrar :-

» The Memorandum o the ug%rlbers

> The Article of soé> atlo he ers to the
Memorand sso P n ed by shares need not
have its o%ﬁ rtic oc

» The agreeme Y, W comp roposes to enter in to with any
individual f%p ntmen a@mg or whole-time director or
manager [Sec:33(1)] .




Documents to be filed % g&trar

% ’t irectors of the

company (this |mpI|es to a pu %@ their
written consent to act a |re d%up ation ?%@
[Sec.266].

> A declaration stating tha a@uwg& aﬁes Act and other
formalities relating to regi h Such
declaratio e&@b a ollow rsons:

(a) an advocaté of th@rem Sourt rcgé%%ourt or

I

(b) a secretary%@ ere Q tant i ole-time practiced in India

(c) a person named in the article 83 tor ,manager , or secretary of the

» A list of directors who have agree t@?beco

company.




Certification of i mcor tion

» When the requisite documents are filed e@the Registrar
shall satisfy himself that the statutory res weme@e arding

registration have been duly c |th erC|S| th|s duty , the
registrar is not required to car an n |ga he eg istrar is
satisfied as tothe c Ian@e of ry etains

and registers the me w@ rti Ie t er ents filed

with him and iss Certi of i ratlonﬁl the formation of

the compan (3@%\) Q
i; — % &

By issuing 9é%t iC or h ar certifies under his

hand that the ¢ i rated%n the case of a limited

company , t@he company’is IT




Effect of Registrat %

When a company is registered an e??ﬂca p ration is issued by

registrar , three important COI’]S% e foﬁ&
1. a company becomes a di mQ@e al s I|f "‘« AR encﬁ%%ﬁihe date

mentioned in the Certlf

2.the company re II’eS@ erp @ ce rs may come
and go, but it | %x ound

3. The compan property ot the shareholders The
shareholde% ha to s |n the it of the company when

realized and% L|keny bllgfo the company is not the liability

of the individ hareholders. : \




Promoter @

» The first persons who contr af§a rs are its
promoters. It is they wh rming the
company, with refe 'and@%to set it

going.
> ltis they \«E e e steps corporate the

companyyﬁrov W|th @1 capital and acquire
the bust’pro to manage.




Functions of a Pro%%eﬂr
» The promoter of a company deC|des S % ains that it will be

accepted by the registrar of co

» He settle the detail of the ¢ y s @ rticl Qt%
nomination of dlrectors 0 tor " secr%and the
registered office of the %

» He arranges fo%%ntl ~ dum a%cle, the registration

of the compa he ro v ublic issue is necessary.
He is, in fact, resﬁ% fo ny into existence for the
object which view.




Legal Status of a Pro
While the accurate description of a promoter may be difficult, hi Q1§%Bosition 1S quite

clear. A promoter is neither an agent of, nor a trus@ any because it 1s not in
existence. But he occupies a fiduciary position re at company and therefore
pro fit-made as held by Lord

requires full disclosure of the relevant nc
Cairns in Erlanger v. New Somb h

reﬁo [‘%
Lindley L.J. describes :

“ Although not an agen fo&%e C ste %%fore its formation,
the old famlllar of and o rusteeshlp have been
extended and ve ded t % ses. It is well settled that a
promoter of a comp % »\, to it moneys secretly obtained by
him from it just a% atlon afclpal and agent or the trustee and
cestui que trust h

really emstec% en him and the company when the
money was obtained".




Fiduciary position of a oter

« The fiduciary position of a promoter <&cl?)gsumm as follows:

1. Not to make any profit at the @% e of —The promoter must
not take, either directly or indir . a itatt
company which is bein % ' ec is ma%/lolatlon of
this rule, the Company% | erlrg& @ account for and
surrender suc '& & %

2. Togive beé%‘ t :

3. To makefull d| ~

4. Not to mak

@




Duty of promoter as regard% spectus.
The promoter must see in m?ect
prospectus, if any is |ss%%> @
» Contains the n ar
» Does not ¢ nga?h
dose n it a
@& r@@




Remuneration of P {i&nﬁ

A promoter takes remuneration for hi es in of the following ways:-

» He may sell his own property at it @ % r fuIIy paid
shares provided he make@clos

» He may be given an op |n u S agﬁgln the

company at par. @ &

» He may take
&

> He may be paid @@w@




Pre- Incorporation or Prelim@w(ﬁntracts

The promoters of a company usually ent o con to acquire some

property or right for the company mca&% ted. Such
contracts are called pre-inc rpo @ na tracts

promoters generally ent ts s for mpany
about to be formed . T%a@

necessary to a ctw as-the c

non entity.” mot%ﬂt th e act @&nt for a company which
has not yet@ome n@mﬁten S suc% mpany is not liable for the

acts of the p% donre Itjlnc ration.

co enﬁ’ng parties are

orporation, is a

O%




Position of promoters as r ipre-
Incorporation c %

» Company not bound by pre- |ncorpor t n@ontr , when it come
into existence, is not bound by a en where it takes
the benefit of the contract en r

» Company cannot enforce pr rp ont ompa nnot, after
incorporation, enforce th on beé& o@on The leading
» Natal Land an

case on the point i
|satl% ine o&@r and Development
Syndicate Ltdﬂ 904 120 n om reed with an agent of the P

Syndicate Ltd. Bef for grant ining lease to the Syndicate.

The Company - d to gran .Held, there was no binding contract
between the Com any and the S




Cont. {Q@Q

» Promoters personally liable. The pro o ma| o 5 onaIIy liable on a
contract made on behalf of a co |st Such a contract

is deemed to have been entere e

> Kelner vs Baxter, (1866) <2>C P. @ otel g&ut to be
formed and persons r ew com ny toc behalf of the
proposed comp en ad 28t Ja 1866 the

‘l "y 1860. oods were
erﬁ%to liquidation before the

eement were sued on the
oters and personally liable on

company was 2 F

consumed |n sme
debt was paid. The@%@
contract. Held t'\ on '

their S|gnatur




Ratification of a pre-in
» A company cannot ratify a contract nte¢ed | b)@ moters on its

behalf before its incorporation. T n tby ptlon or
ratification obtain the benefit o rport ve been made
the

t
its behalf before it came i n %ﬁlflc y when
formed is legally impossible @ fr nap ly if an
agent contracts for a , Inexistence and wh ompetent to

contract at at the time ofithe €0 y agent.

» Where a contr pan to both the
parties to b o have been entered
into person gan if it desires, enter into a
new contact, aft r party and

o Iftheco ke in terms of the pre-incorporation
contracﬁ% I|ty o ers shall come to an end : and
o If the company does not m esh contract within a limited time,




Specific performance of pre- w& tl\/ contract

S
Secs. 15 and 16 of the Specific Re @@ 1@ wﬂ%pomt. When
the promoters of a company hav%ﬁ) incorpor tered into a
contract for the purpose o %mpa@ @act |
the terms of the incorpo?‘%gm » ma be&%t ined by, or
enforced against, t c@mp |de a % y has accepted

h

the contract aﬂ% com eptan
the contract Q% %

ted by

e other party to




Provisional contra

@ %

» Provisional contracts refer to contract ent&mto b@.lbhc company after its

>

incorporation but before it is issue

e business.

ic
According to Sec. 149 (4), any co a %& rr@ before|the date at
0

which it is entitled to comme c%usm@ @
indi ' d on. that dat

be binding on the com

binding. If the ¢ an /(
, the provisiona &&T&aﬂ au

provisional contract ratific

becomes blrﬁlng au

% d shall not
tchPa become

mence business

aln ertlflca

@ if it ge certificate, the
of the g% th&company the contact
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The Memorandum of Association is a docu which sets out the
constitution of the company and as such is th t on which the
structure of the company stands. It defines the company’s
activities and its relations with the outside w Idd pu se observed by
Lord Macmillan is “to enable the sharehol edi \ nd those who deal
with the company to know what is the pe ran ,-: f.er erprlse”

The first step in the formation of a comp \ ,/= a document called

the memorandum of association. It is|a nt.In fact memorandum is

one of the most essential prj— isite O%ncor ating a registered
en

company under the Act.
Act specifies in clear terms the t t doc which is a
charter of the company.

| ..

The memorandum of |o ntalns e fundamental
provisions of the com co sential conditions
upon which the co p an e d In thi ct, it is company'’s
charter of its existenc Ce a atl reme importance in
determining its es I as co s the powers of the

company. It he o) or a n-but also determines the

utmost possi a hICh its actlons cannot go.
“THE MEM AND@ AS A I observed Palmer, “is a document
|ati

of great mportar@ prop ompany’.




- PURPOSE OF MEMORANDUM

investment in the company sho
purpose for which it is going tobe u

« The purpose of the object clause ; dum IS
two fold. First, the intending sha«uﬁh‘?

taking in making the inve . e

that anyone dealing with ‘

e makln
field in, or the
and what rlsk he IS
doubt what is the permitted range of e

OriS e
company [Cotmarigé ugh ’J@ %\%
e Sections 12 to 23 he \“\ Drescfi iculars to be
mentioned in mo SSOC and other
stlt of th@ ompany in its

req U|reme

relatlon to t any cannot depart
from the pro VIS m however great the
necessity be Con ct or engages in any
trade or bu WhIC ehd the powers conferred on

it by the memorandum, s h ontract or the act will be
uItra vires the company a ence void.




FORM OF MEMORANDUM OF ASSO O
Section 14 of the Companies Act pro
memorandum of association shou of the
Forms specified in Tables B, C,

ified i o‘\s edule | to
the Companies Act, 1956,

Form in Table B is applic % % panies
&
S |If&

limited by shares;
m ﬁ%es limited by

Form in Table C is
ur%%&gd companies.
g@% e model Forms of the

guarantee and no

Form in Table a ph
guarantee a
Formin Ta |s '

A company ma : th

memorandu fe =~ ned above, as may be
applicable «{< ,or it ma alzé it in any other Form, but
the same should be as near thereto as the cwcumstances

may admit.




CONTENTS OF MEMORANDUM

As per Section 13, the memorandum of a limited company must state owing:
(a) the name of company with “Limited” as its last word in the ca blic any; and “Private
Limited” as its last word in the case of a private company;

the state in which the registered office of the company is t itfated; \/

in the case of a company in existence immediately before the commenc he Companies
(Amendment) Act, 1965, the objects of the company;

in the case of a company formed after such commence

the main objects of the company to be pursued b theﬁbompar% !orp ration; and objects

incidental or ancillary to the attainment of the
other objects of the company not included i use (i

in the case of companies (other than tradlng rporation bject onfined to|one State, the
States to whose territories the object exte

The memorandum of a company lin arantea so state thatthe liability of
its members is limited

The memorandum of a companylimi arante tha e &he ber undertakes to
contribute to the assets of the compan /€ [ he is a member or
within one year after he cease ' > of the d b iabilities of the
company, or of such d ay have| been.contracted before he
ceases to be a membeér, _ osts, char expenses of winding up,

and for adjustment ' hong the mse such amount as may be
required not exceedi ifi

In the case of a c%@a
unless the company is
capital with which the ¢
amount;

no subscriber of th ; r%ne share; and

each subscriber of th emorandum shall wri e to his name the number of shares he takes.

The above clauses are compulsory and are i ed as “conditions” prescribed by the Act, on the
basis of which a company is incorporated.

It is to be noted that the CompgpiesAct 19A56=shall overtide thesprovisions inthe mensarapdumof a= 5
company, if the latter contains anything coqirapidQptie BrevpeRT 8 e 1ot (Ses8oNEF coPY u

shaII also state the amount of share
|on thereof into shares of a fixed




NAME CLAUSE
A company being a legal entity must have a name of its own to establish its separate
identity. The name of the company is a symbol of its indep orporate existence.

ny states the name by

le rovided it is not

The first clause in the memorandum of association of th
which a company is known. The company may adopt any %

, in the opinion of
h or too nearly

undesirable. &
iously registered,

Section 20 provides that no company shall be regist
the Central Government, is undesirable. A nam '
lic, For example, a
the Emblems and
ny connection with

=

resembles, the name by which a company in exi
will be deemed to be undesirable. %

The object is to prevent the use of nam
company will not be allowed to use a
Names (Prevention of Improper Use)
Government or of State patronage w

In case, despite these rules, ny is
another company that the pu@lic e likelytc
%

_,
(0]
<

an injunction restraining it f
Publication of Name
The name of the co
affixed outside eve ice’or place [
position and in le sily legiblein En
locality. The nam b ’s common seal. Further, the
name of the company a fice must be mentioned in

legible characters in 6 its bi ads and in all its notices and other
official publications ' |

When “Limited” Dro

The Central Government may by licence|p
liability, without using the word “limite

‘ re ust be painted or
' @) d on, in a conspicuous

In te F ge in general use in the

he registration of a company with limited
of its name, if it is formed for the




SITUATION OR REGISTERED OFFICE CL% & §

The name of the State in which the registere fflce company is to be
situated must be given in the memo um. Bu exact dress of the
registered office is not required t te hi be filed with the
Registrar of Companies separatel 30d of
incorporation of the Compan

Registered Office P

Within 30 days of i mcorp |on r ences business,
whichever is earlier, he?com gls ere ice to which all
Communlcatlons n n be S e Comp ust also give notice

of the S|tuat|on reils OffIC e Reglswar
& i




OBJECTS CLAUSE Q
h the company

or
into for the.Companies
itotwo es, namely:

Main objects: This sub-clause contains the main obje f the y to be pursued on its
incorporation and objects incidental or ancillary to the attainm @ he main objects.

Other objects: This sub-clause must state oﬁects v%?re not igcluded in the “Main
objects” and which may be pursued by the company n int ure.

The objects clause is of great importanc i purpose and the capacity

of the company. It indicates the purpos ich the-cc y-hascbeen s its actual

capability, besides its sphere of activities. ates affi ivel e)ambi extent of powers

of the company and its states negativ at nothing 41d’be done beyo t ambit and
he : :

that no attempt shall be mad ther urp&é}e an that which is
so specified. The purpose of bjects c dealing with the

+)

company to know its permitted ran s beyond this ambit are ultra vires
and hence void. Eve i ch acts

Although express %@t ng which is incidental to and
consequential upo e act wi e ultra vires [Attorney General v.
G.E. Rly. Co., (18&?) ng company-has an implied power to borrow

money, draw and accef

&

issue bills although i

The subscribers t C ic% enjoy almost unrestricted freedom to
choose the objects. The only restriction is that.objects should not be illegal and against the
provisions of the Companies Act, 1956.




LIABILITY CLAUSE

The fourth compulsory clause must state that liabi e bers is limited,
if it is so intended that the company be limited by s S rantee. The
' ha ember can be
N

effect of this clause is that, in a company lim

called upon to pay more than what remain%& d @ ares are fully paid
up, his liability is nil. Where a shareholder ing a 00 share has paid Rs.
75 on it, he can be called upon to p %RS. 25\ In case, he has
paid the full value of Rs. 100, he '

to thing more even
if the company owes huge debts to %
In a company limited by g e, thedi cl II sta({% mount
which each member sh @S 'b@;} the assets of the
company in the event of liquidation-efithe cg@:n H fot be called upon
to pay anything b@e CO& oe
The liability of bsc isvequa total a nt due on the shares

er be d

S

subscribed for by-him. lity wi i@charged by his taking a
transfer of the‘share : any other nor by the allotment to him
of any shares cred S /paid-up to which some other person is entitled
[Migotti’s case, el.Co., (1867) LR 4 EL 238].




CAPITAL CLAUSE

This is the fifth compulsory clause which must state ou t of the capital
with which the company is registered, unless the % unllmlted
Vi

company. The shares into which the capital is divi fixed value,
' e capital is

variously described as “nominal”, “authori re

The amount of nominal capital is det m&@d a rd to the present as

well as future requirements of the y Wi ren e |ts objects. The
usual way to state the Capital in

7 (11

issue shares without al
Companies Act, 1956 2

If there are both and f |S|on of the capital is
to be shown u ese ds an IS uthorlsed to issue
capital beyond uth omin tered capital. If it receives

ris
applications for shar%ond shares cov by the authorised capital,
the amount recel\@ cess-number of& ares should be returned.

Out of the |ssu% al, thel amount’actually subscribed or agreed to be
subscribed is knewn as subscribed capital, and this subscribed capital again
may be wholly paid or partly paid ich latter case the balance would be
payable on future calls whan made. Jthe amountactually.paid by-the .- - ------
shareholders is called the paid-HB5-dgpitdd: STUDENTS NOTES -- DO NOT COPY "




The liability clause %

The memorandum of a company limited by s u% shall also state

that the liability of its members is limited T members can

only be called upon to pay to the co nVat a alled or unpaid
amount on the shares held by th pt mount which
they have guaranteed. %




ASSOCIATION CLAUSE AND SUBSCRIPTION

The memorandum concludes with the subscr t n@ggus there IS a

declaration of association. The subscrlber em declare “We,
the several persons whose names and ad S SL@ d, are desirous of
being formed into a company in pursuanceo fthl a um of association,
and we respectively agree to take t ber es in the capital of the
company set opposite our respec e e fo th names, address
occupations of the subscriber of each |ber has
taken and his signatures y awi e

The statutory requireme @me orandum are that:
the memorandum must ' criber i resence of at least
one witness who |

each subscribe tak &

each subscrib;?mus mber of shares which he

agrees to take (Se




ALTERATION OF MEMORANDUM OF ASSOCIATION %

o

« The memorandum of association of a com ay be % in the following
respects:

« By changing its name (Sections %%
By altering it in regard to t ' er ofﬁ@e situated
or its objects (Section 1 @

« By altering |ts |tal ( i
« By reorganlsngfts S capital t|
« By reducing |ts@®8ectl

« By making the liability of the directors unlimited (Section 322).




CHANGE IN NAME

The name of the company can be changed b sp@]gal re&»{uﬂoﬁ and with the
approval of the Central Government. Approval e Cé@%vernment is not
necessary if the change relates to the addit Ieti@ e word ‘private’ to

the name. 4 &
For this purpose an application is r toe to%egistrar in e-
i .

Form No. 1A with a fee of Rs. 50 sce of'name. The period

S

<
Q

of validity is sixty days. The m dto istrar by
filing e-Form No. 23 prescri der | entra rnment’s)
General Rules and For @ ’%% ngwith %iﬁt d or
typewritten copy of the special r@ on a xplana ement within 30
days of the passi Sfeof. & &‘

b ntical the name of the

f name should be made

where a comp gist%
company regis eaflier,
within 12 months. A %fau

limitation under 2 ;*a panies-Act, 1956.

The Registrar \%n er the newna is register and issue a fresh

certificate of incorporation and thﬁ% e of name will be effective only
0

thereafter. The changed name sh e noted in each copy of the

memorandum and articles of-associgtiory,s========ss=sssssssss=ssss===:2=:5
" -- KK--KK--KK- STUDENTS NOTES -- DO NOT COPY v




ALTERATION OF REGISTERED OFFICE CLAUSE %

Change within the local limits of same town
Section 146 of the Act provides that a company can change % registered

e fro% one place to

oard resolution. A
ithin 30 days of such

another within the local limits of the city, town or village, itis situ
notice of the change is required to be given to the Regi inne-For
change. This does not involve alteration of memorandu

. L o
Change from one city to another within|the’ same State
If the registered office is to be shifted from one c Ilage anom%y, town or village
pa me

n [
within the same State, a special resolution sse the ge ing of[the company
and a printed or type-written copy of the speo\lﬁbresolaﬁ@&{on with-the explanatory | ment has to
be filed with e-Form No. 23 within 30 days”Also withi @%days of the c \rﬁe of t \r‘e%istered office a
notice to the Registrar should be di e new logation of the e-For —18. This change

of the registered office also doés.not involve alferation’of memorandum.

Change within the s me<§t§te r@yjuri@on of istrar of
Companies to the '@tion n Registrar of

Section 17A provides that confirmation b ector will ecessary for changing
registered office of a'‘company fro on place the|change of registered office is from the
jurisdiction of one?@gi rar | ictj ame State. For this purpose, the
company is required to mak e-Form The Regional Director, after hearing

the parties shall pass ne \ , weeks from the date of the receipt of the application.
Thereafter, the co erned shall file a copy ofthe said orders to Registrar of Companies
(ROC) within 2 mo rom the date of ion order by Regional Director. The said ROC
shall record the ordered changes in its reco while the ROC of the state where the registered office
of the company was previously situated, shalktransfer all the documents and papers to the present
ROC.




Change of Registered office from one State to anothﬂg

The change of registered office from one State to another State involve Iteratio&\of memorandum,
and the change can be effected by a special resolution of the co hich must.be confirmed by
the Company Law Board1/Central Government2 (Section 17

The copy of petition to Company Law Board1/Central Goye iréd to be submitted to
the Chief Secretary of the State Government in which t ice is situated.

According to Section 17(1), a company may, by cial resq lter the provisions of its
memorandum so as to change the place of its regist ice-from-one State to another or alter the
objects of the company so far as may be requi nable jt:
to carry on its business more economically e effici Iy?% %
to attain its main objects by new or improved-\means; Q
to enlarge or change the local area offits %@a ions;
to carry on some business which %%’;ting c@ ces enien antageously be
combined with the business of @i compan @ (é a O
to restrict or abandon any of the abjects speci m; o
to sell or dispose of the whole, 6r any p or of th &%ﬂngs, of the company;
where a company feels [ A\ t ha difficult and

confirming the alteration, the

uneconomical, it may alt

Board1/Central Govern f-‘bl petition {Secti

Company Law Boar t\@ ove must,be satisfied:that sufficient notice has been given to
every debenture holderof the companyyand to every 6ther person or class of persons whose interest

amalgamate with an
will, in the opinion of Company Law Board{/ Government2, be affected by the alteration.
);

The alteration of the/pr
office from one State to ano

(The Company Law Board1/Central Gover ay in the case of any persons or class of persons,
for special reasons, dispense with the notice




that, with respect to every creditor who, in the opinion of the Company
entitled to object to the alteration, and who signifies his objection in the m
Board1/Central Government2, either his consent to the alteration ha

Board1/Central Government2, is
has been discharged or has been determined, or has been secujedg) e sa

directed by the Company Law
btaiﬁé\r&?is debt or his claim
isfaction of the Company Law
Board1/Central Government2 [Section 17(3)]. QX/

The Company Law Board1/Central Government2 shall ca e of the-petition for confirmation of the
alteration to be served on the Registrar who shall also be % a reas opportunity to appear before the

Company Law Board1/Central Government2 and state r}@ object%n d-suggestions, if any, with respect to
rdercon

the confirmation of the alteration [Section 17(4)].

The Company Law Board1/Central Governm ing the alteration on such terms
and conditions, if any, as it thinks fit, and may r as>to cos it thinks.proper [Section 17(5)].

The Company Law Board1/Central Gov nmé%Z sh ercising its powers und section have regard

to the rights and interests of the memb e com o) ass of th ell as to the rights
them [Section 17(6)].

The Company Law Board1/Central Governmen Jif it ks fit,-adjo e@oceedings in order that an

arrangement may be made to its satisfacti r ase of the interes issentient members; and

may give such direction e suc er

| for facili carrying into effect, any such

any, may be expended in any such purchase
4
nthe provision regulating petition to

” N
Company Law Board unde :w ‘ ’ i
While confirming the re @ \/} ation clause/of'the memorandum of association, the Company
%Zéﬁe -

arrangement provided nopart of

[Section 17(7)].

Regulation 36 of Cowgpgny La

Law Board cannot su own wisdon ' efit for the corrective wisdom or judgement of the
company expressed in special resolution [Zuari Agr ical Limited v. E.S. Wadia and others, (1974) 44
Comp. Cas. 465).

1

I
i
According to Section 17(3), the Company Law Board1/Central Government2 must be satisfied, before

confirming the alteration in the mefrorardund that sufficient hofice has beerr givert tb'e'veat ersam whosew
interest, in the opinion of the Company Law %FMCQK&&MEMRMQ iP e BifeE he alteratidh.

No notice of the petition is requirec to=bre: served en the=State: butinview of-the widerianguage of Sectiofl 17,




ALTERATION OF OBJECTS CLAUSE OF THE CO%Y
Ci

a company can change its object clause by passi al resolution and
confirmation of Company Law Board/Central Gove t for same is not
required. However the requirement of confining|the alteration to the seven
points formula of sub-section (1) remains ap ;

To carry on its business more efficiently an
When a company is not in fact carryin o%én

o)

busin it cannot alter its

objects under this clause %

The true legal position, observed hi H&g ' the business must
|

icienc

remain substantially the same, an _
) . (Delhi)].

should only be steps-in-aid t
Bharat Grain Merchant As

ed means [Sectiop17(1)(b)]
S head an

To attain its main purpo
peration [Section 17(1)(c)]
e area of the company’s

The expression use
alteration can be
not any purpose

To enlarge or

When the alt ed ta

operation, the orde ' ~ condition that the company’s
name indicating tf@ iness was carried.on in a particular area should be
ggg?ged. [In Ir% xtracting Company, In re. (1891) 3 Ch.
In this case, the company’s busi as confirmed to ‘India’. It wanted to
enlarge its operations. It was perm to do so on the condition that the word

- -- KK--KK--KK- STUDENTS NOTES -- DO NOT COPY u




To carry on some business, which under existing cir tances may
conveniently or advantageously be combined with t es of the company
[Section 17(1)(d)]

o di

This clause has a wide scope and allows a c any he only
condition being that the alteration should not’b judici destructlve of
the existing business.

‘It is essentially a business proposition, whether an a nal business can or

cannot be conveniently carried on under existin

destructive of or inconsistent with
existing business substantially whati
may be one which is different|fram the

' is being

conveniently and advantage ' o)

carried on.’

However in New Asiatic In e 196 «){Lé mp. Cas. 331
(Punj.) it was held t@onflr fal s not to be refused
only because ne es% oIIy d§' \) from e g business.

S

umstances, with the
umé%must not be
7 t leave the

d ye well be

To restrict or ab ied in ‘the memorandum.

For deleting ?f ocedure laid down in this
clause have t

not including in t a(case of a ¢ it y, substitution of one kind of
beneficiary of , % . [Hampstead Garden Suburb Trust Ltd., In
re., (1908) 2 Ch 87]

To sell or dispose of the whole or rt of the undertaking or any of the
undertakings [Section 17(1 )(F)].




A company doing jute business can alter its memorandum so as to do business
in rubber if that can conveniently and efficiently be carried on with the existing
business [Juggilal Kamlapat Jute Mills Co. Ltd. v. R of Gompanies
(1966) 1, Comp. L.J. 292].

y -'

In the matter of Geo Rubber Exports Limited (
90/17/SRB/1991 decided on 20.8.1991) the
question whether the alteration of object cl

Com

"' e Act in case where
the company was not carrying on any us SS h of alteration. The
Board observed that there was no | on 17 at the company
should not be allowed to change i ’;‘

new business unless it has actual bjects as set out in the
Memorandum of Assoqlatlon into.bu |n ~

tances and the
isting business. In
ich was incorporated
at business because
ad altered its objects
arine products. The CLB

combined with the existi
new business is _not inc

of adverse inte

clause to carry

observed thatdf alter

and there was no credlto

objection from r per@nd the business proposed to be carried on is

Bot illegal, the %pany can alter'its randum, even before starting any
usiness.

However, it was held that a dlstllle%mess cannot successfully petition for

being allowed to combing.cinerna.business,-hecause.this.cannot conveniently. -
and efficiently be carried on togetheKkPumamE@jsmfenydmggsines\jbtdc@py ::




ALTERATION OF LIABILITY CLAUSE

Ordinarily, the limited liability clause of a compan ot beikltered so as to
make the liability unlimited, unless the articles «permit-Such_zlteration by a
special resolution to make the liability of the| directors er-efany one director or
manager unlimited. In such case, howevé\d@h\glia “of the person holding
office as director or manager before s chéﬁtera lon s not be made unlimited
until the expiry of this present term. iabilj he pired period of the
present term can be made unlim ' syconsentto his liability
becoming unlimited (Section 323 per - unIi ' mpany to
register as a limited comp ration,\the Registrar sh the former
registration of the com - '@}m shall take effect as if it
were the first registratio% er ( g%r;au mi c&mpany as a limited
company shall not, however, , labiliti ligations or contracts

incurred or entered. into, f th @rsion. e whole procedure for
forming a new company wi have@ followed in respect of the above
sections. % @ ‘

QO O x@




ALTERATION OF CAPITAL CLA

A company can make the following ty faﬁ%tions by

an ordinary resolution, if authoris its articles to do so
(Section 94):

consolidate existing shares i ( jominati

sub-divide its shares or a ' : ,‘» naller am an is fixed
by memorandum such t e a ou id and unpaid
shaII remain the same.
convert fully-paid sh rﬁ |

cancel unissued shares a
capital. Such c tion
capital.

All such alterfons

ount of its share
ed as reduction of share

and a copy of the resolution should
of the passing of the resolution.

The Registrar shall record the noticerand make any alteration which may be
necessary in the company=memoranduin-oF artickes ofF Doth: 1t mustbe-neted -
that cancellation of sharés does K&t Tdhed R tioN B shirélea piilY ::




Increase in Share Capital is subject to the fullfilment % ing conditions:

The articles of the company should contain powers @e company to

increase its capital. % %
A resolution must be passed by the comp qener . An ordinary
resolution will do.

A notice of increase in capital is required gﬁse f| b company with the
Iutiod the Registrar

Registrar within 30 days after the p
shall thereupon record the | increas - als

be necessary in the company’s ar e or me o
given to the Registrar should "/.
and the conditions, if any, st 0 ject to W
be issued. ‘(

&
The share capltal mpa %@st r.-\ ase %m:atlcally without the
procedure ment ov @ the fo circumstances:

Where the Ce t?a Go % or de under Sub-section (4) of
Section 81 of ed t y de or loan or any part thereof

shall be converted are compa
Where any ancial itution, 4n" pursuance of option attached to

debentures |ssu or loans raised company, proposes to convert such
debentures or loans or part th to shares in the company, and such
conversion results an increase in the authorised share capital in the company,




Reduction of capital: Share capital of a company can reduced in any of the
following ways:
By extinguishing or reducing the liability on shar n t up;

c
By refunding surplus of the paid-up capital;
By writing off the lost capital;
By any other method approved by the Cour @

A company can reduce its share capital b<y>any entioned
methods, only when the following c %

The articles of the company perm a r

The company passes a special resolution du0| re Hﬁ%

The company also obtain thﬂifnatlo@ﬁﬂik resolution/ by t t.

Being a domestic affair; ct permits th comb\anies to decide
the extent, mode etc. of h @ view, however, to

safeguard the interests of the - minoriy shareholders as also to
ensure that the of § fairs S e‘-r-.9 e, it is provided that
the scheme of «¢ jo m a S sct to the approval of the

Court. Before p |ts se no he?scheme it is the duty of the
Court to see t edure is f orrect, the creditors are not
prejudiced an the heme’is fa eqU| tween the different classes of

shareholders.
However, the a@ mentione oC e?fs not called for:

Where redeemable preference sh e redeemed in accordance with the
provisions of Section 80.




DOCTRINE OF ULTRA VIRES %
In the case of a company whatever is not stai%’:a he%%orandum as
the objects or powers is prohibited by the|doctrin \3\\ ra vires. As a
result, an act which is ultra vires is| void, .-M--- not bind the

company. Neither the company nor the other -
on it. Also, as stated earlier, the.c mf)any

every member assents to it. &
@ n ac ; is ultra
| C o |s intra vires

th e d| ay be ratified by

the company but

the company In %r fo th Du hllendra Nath
Mukherjee, (

The rule is mea

@ @holde and the creditors of the
company. Butif the-act is gi%l@féyond the powers of) the
directors only, the shareholders can ratify it. Or if it is ultra vires the
articles of association, the comp\%y can alter its articles in the proper

way. il iekelolalolululiuieois ool lttviitstetgalllal

e it valid, even if

Ultra vires the Director ;
vires the company is i




Whether a transaction is ultra vires the compan e decided on the
basis of the following:

« if a transaction entered into by a com e objects itis
not ultra vires and hence not v0|d

« if a transaction is outside the ca |s ultra vires;

« if a transaction is in excess or of e om ow rs, such
transaction will be set asi the Ide %

» if a third party who ha %d n ent into is ultra
vires the company but %?powers cannot
enforce such tra a(zﬁons Q \

T %




Effects of ultra vires Transactions ﬂ% %

Void ab initio — The ultra vires acts are null a
not bound by these acts. Even the compa
[Ashbury Railway Carriage and Iron Comp

Ultra vires contracts are void ab |n|t| enc not t&me intra vires by

reason of estoppel or ratlflcatlon

Injunction: The members an | @n th ny wherein
ultra vires act has bee und nJ ttor General v. Gr.
Eastern Rly. Co., 1880

Personal |IabI|IW\ ect o) Ctors to ensure that
the corporate c Iy for |t %usmess of the company

and hence if stch ca o ta 'd|ve @)o pur reign to company’s
memorandum, the(directc DE sonal ble to replace it. In Jehangir R.
Modi v. Shamjl% « (18%4 0 <HCR (1855)], the Bombay High Court
held: “A shareholder can maintain a against the directors to compel

them to restore to the company th S of the company that have by them
been employed in transgatians that they-have na authority fo.entarinfo, withaut,
making the company a darty tothE-difit'kK- STUDENTS NOTES -- DO NOT COPY :




In case of deliberate misapplication, criminal a
for fraud. %

io be taken
However, a distinction must be drawn be SaC o. S which are
ultra vires the company and the trans \- ultra vires the
directors, where the directors exceed t auth ‘@ and do something,
the same may be ratified by the eral bo f the shareholders.
Provided the company has th city to.do-that ction as per its
memorandum of association. &

Where a company’s mom@gha e@?u d gﬂn@res t iIre some
property, the company’s right over such prd(nerﬂ/ is held secure and the
company will be the rlgph% pakty\m%tetﬁ\ﬁhe propédﬁg his is because,

though the pro U|r V|res object it
represents th o%
Ultra vires b o a-« ea th nshlp of creditor and

|
debtor and the O@%I (ﬁ in case is in rem and not in
personam [In% dras @ P r@gn nt Fund Ltd., (1931) 1 Comp.

Cas. 256 (Mad)].










The Article of Association or ju rtic the rules,
regulations and bye — laws for t e anagement of
the affairs of a company. They ar ith the object
of carrying out the aims obj as%et out in the
Memorandum of Association. ‘

The Articles &ne%% \» a ‘to the
Memorandum of o vh c tains the

ions §§> .
ed’' T

fundamental co dg ch al company is
allowed to be i po&w. I-@a e ch subordinate
to, and cont by@ @ ndum:

In framing t icles. o % any care must be
taken to see t framed do not go beyond the

powers of t mpa i%ﬁ as contemplated by the
Memorandum of Association.
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Contents of article %

Articles usually contain provisions@ﬁ%@fo”owing
matters:

. Share capital, rights of hg%lde and variation of
these rights, payment of@nmi , s@e certificates.
Lien on shares. p % Q
Calls on shares. @ @ @
Transfer of shar& @ &
Transmis@sh S. @
Forfeiture ¢ ar% % %&
Conversion @es stocddi%
Share wa@ . @ %f
Alteration of capital. %

0. General meeting and-proceedings-thereat:---:-z:ccecceeaisy

= © 00 NO Ok Wb
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11-Voting rights of members, votin po@%es
e;%\er

12.Directors, their appointment, r quallflcatlons

powers and proceedmg& &%wec

13. Manager.

14. Secretary. @

15. Dividend and re@&

16. Accountant@dlt @rr pov@%
17. Capltalls




Companies which must have their own arhc@

The following companies shall own Articles,

namely, %

(a) Unlimited companie&% @ %

(b) Companies limit d<b&y g : \%
(c) Private com

The Articl %I e e su |bers of the
Memoran glst Wlth the

Memoraﬁdu

A publi @ pa@u s own Articles of
Association_ If it doe |ts own Articles, it may
adopt Table A given in dule 1 to the Act.




Regulations required in case of an unlimited company, a company limited by
guarantee and a [

Private company-

(Sec.27)

1. Unlimited company. In the cas ted company,

the Articles shall state— %
(a) The number of member th m s to be

registered, and

(b) ifit hasashare re capi taI with
which the co @éﬁy istered %
2. Company ran n eofacompany

limited by<g tate the numbers of
members WI to be registered.




2. Private company. n the ca rvate company
having a share capital, the Artlc!Es |n provisions

which-

(a)restrict the right to tr @r &%
(b) limit the nu fﬂs@ @udmg
employee-me
prohibit a m/lta ﬁ%crlbe for any
shares i @e
&




Adoption and application of Table A %@ 28). There are

three alternative forms in which pL any may
adopt Articles: %

1. It may adopt Table A 1n full. ~

2. It may wholly exclude@f 1ts own

et
Articles 1n full &
3. It may frame its @ﬁm a Table A.
In other w % ubhc company
expressly e OVIS f Table A,
Table A shall Al %@@ it,




Form of Articles in the case of other companies (Sec.29).
The Articles of any company, not being a co% imited by shares,
shall be 1n such one of the forms in T ; D 1n schedule

1 to the act, as may be applicable, ﬁ% 0 ear there to as
circumstances admit. Further, in sofar as t re not inconsistent
with the provisions containe %&t&e f the Table C,D
and E adopted by the comp Q

Form and signature of A%Jés ( % Thie 2 101@% be---

(a) Printed Q?

(b) Divided into parag raphs

( ¢) signed by ea criber.o &ran&ho shall add his
address, des 1on a ya> in the presence of at

least 1 w1tn@ss W 11 atth Sl re and likewise add his
address, desc «Q 1pa 10}1@ any.

The Articles of Qsomatlon pr computer laser printer should
be accepted by the Registra egistration of a company

provided they are neatky ﬁHKG% }Ke 1bi%/ inted ( Press Note,-rssued b
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ALTERATION OF ART ES
Companies have been given Very w1de t ter their

Articles. The right to alter the Articles 1 11<ﬁp0rt a company
cannot 1n any manner, either by expre 1s Artlcle or by
an independent contract, depnve it @ to alter 1ts
Articles. Any clause in the Artlc c or-prohibits alteration
of Articles 1s invalid. If, for exa 1cle ofa cor@ y contain
will be

any restriction that the co rt1
contrary to the Compant t re; op rati

efo
P d f alt . .
rocedure o ;fa i A

%

A company may, ectal.resolutio er its Article any
time. Again any 1cl m d which could have been
lawfully included o y of special resolution
altering the Art1 th the Registrar within 30 days of
1ts passing and a ched to every f the Articles 1ssued thereafter.

Any alteratlon SO made in the Articles shall be as valid as 1f originally




Limitations to alteration

.

Must not be inconsistent with the Act. T %E@t of the

Articles must not be inconsistent Wlt
provisions of the Companies Act rt1cles cannot
be altered so as to give power to a pan @ rchase 1t’s own

shares.
Must not conflict with the
Articles must not exc

conflict with the pr lum. 1t Wi
be ultra virus and %ﬁ VOIC di ative.

Must not sancfﬁi%ahyt' ¢ alt%

to sanction %’ng \%n 1s 1l But i1f 1tus legal and 1t 1s not

clearly prohﬂz d byt emorand it ay be held to be valid
even where it e truc f the company.




4. Must be for the benefit of the company. T at1 n must be
made bona fide for the benefit of the com as ole That the

power of alteration must be “exercis ect e general
principles of law and equity Wthh pli o all powers
conferred on majorities and en t nd minorities.”

Brown V. British br%% limi (1919)
Ich. 290. A company, ajority of
the share holder we apﬁ if the

remaining 2 Percent’s sel there shares.
olution.altering the Articles

The majority then pa pect

so as to ena%l S%the S to buy out any other
shareholder% on 0 rticles could be
restrained a llow the majority to do
compulsorily what they cou 0 by agreement and it was not
for the benefit of the company.as a whole.




5. Must not increase liability of members ( 38) The alteration
must not in any way increase the lhability o members to

contribute to the share capital of, (;@ se Wnoney to, the

company unless they agree in writin er the alteration 1s
made. But where the company 1s(a ﬂu 1ati0n, the Articles
é@har

may be altered to provide for su at a higher rate.
6. Alteration by special resoh}?@ 0 ation. can be made
only by a special resolut ven n th icles should
be, set right by a spe %hﬁ@ an,(1902) 18
L.T.506).

7. Approval o g@?ﬂa@ when ublic company 1s
converted into a private ¢ any aﬁon in the Articles which
has the effect of ¢ @ﬂ:ﬁg a@hc C y 1nto a private company
can be made o 1s a Ved y the’ Central Government. Where

this alteration has been appr y the Central Government, a
printed copy of the Articles as%ed shall be filled by the company

with the Registrar w1th:ln 1" mputh - of thie date Qireceipt Rbauist of ‘the




Articles even 1f such an alteration would res of some
contract. The affected party may, howev fﬁe as W damages for

breach of contract. % @
9. Must not result in expulsion of a member. An-assumption by the

Board of directors of a compan y el a member by
amending its Articles 1s 1llegal V@}f provision in'the
Articles conferring suzln& o@ 0 )C 1re is

t a

8. Breach of contract. A company is not prex@%rom altering 1ts

repugnant to the vario S anies &ét pertaining
to the rights of a member in a\public ed co %%W

10. No power of %‘\? @ < @» rt 1cle§%ﬁde tribunal has no
power to amen y ¢s even where there is a mistake
or drafting error Wﬁﬂ% Tribunal w ctify in the case of any
other contract G@nau (1902) 18 L.T.R. 506). The

Tribunal can on declare SO to be ultra vires (Scott V.
Frank Scott (London) Ltd (19&@@1‘\ 794)




11. Alteration may be with retrospective effec Articles may be
altered with retrospective effect and the fact embers

suffer a detriment does not make 1t Void? H 7 é\/




ARTICLES AND MEMORANDUM ---- IR ELATON

The Articles are subordinate to Memora m. h e can not
give powers to a company Wthh c by the
Memorandum nor can they pu‘go crea hts which are

inconsistent with the Memo o%ause the object
Se %
¢ the

of the Memorandum is to s

company has been established,
manner in which t @&em p any is to
be carried. p
1. The Memora ﬁ%ﬁv a njun&%r with Articles.
This 1s the %ﬁ@when@iec%y
7P

(a) to explﬁln AN amb 1g in th ns of the Memorandum,

(b) to supp%ent the @tm upon any matter about
ds

which it 1s silent except as matters which must by Statute
be provided by the: MemOEEW
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The Articles may explain or supplement the e@andum but
cannot extend or enlarge 1ts scope. % %

3. The terms of the Memorandum cannot be modified or controlled
by the Articles. If, however, there 1s a 94-- byt the

Memorandum, the Articles may be referred to fo: clariﬁcation. But
so far as the fundamental condi tgg%n om%um are

concerned, they cannot be exp the Articles.




Difference between Memorandum and Arti Tlxﬂe@PAs ociation

Memorandum of Association Aﬂjlﬁ S oﬁAsspmatlon
1.lt is the charter of the company 1. @@e h »

Indicating the nature of its business, interna ma

Its nationality, and its capital. It also Q@mpa
defines the company’s relationship [’ &

with outside world.

2. It defines the scope of t QE |e e ule r carrying
of the company, of the o e company
area beyond which t |ons ut | emorandum.
company cannot g

&&
3. It being the charter : re the subordinates to
Is the supreme do emorandum. If there is a

ﬂlct between the Articles and
morandum the latter will
______________ pcevall&iiiiiiiiiiiiiiiiiiiiiiiiiiill
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Memorandum of association

4. Every company must have its
own Memorandum.

5. There are strict restrictions on it
alteration. Some of the conditions
incorporation contained in it c
the National Company Law

hIC
m

Ultra vires the Memaor
Void and cannot b ffled e
whole body of shareh d@

6. Any act of the com

Articles\\&ta\ssoglatlon
ﬁ%&i by shares

les of its
se. Table A
&&
S 5. Itered by a
o S , to any extent,
%&d lict of
h oraﬁ%m and the
o n S

&

act e company which
vir e Articles (but is
the Memorandum)

nflrmed by the
der.

IIy

ol




Legal effects of Memm{h%m and Articles

The Memorandum and Article \ﬁ% @ed bind a

company

and the members thereof to @sa nt as if they had
been

signed by the company an eff of these
provisions is to consti fhr nd the
Articles of a com mph atlo of these
documents may be t

A " ese documents
bind:

1. Members e o
2. Company to t
3. Member3|

4. Company the out




1 Members to the company
The Memorandum and the Article tl‘ﬂ%)a binding
contract between the membgrg a : mpany |

Hanuman Prasad Gupta Vs Hi R.7(1971) S.C.
206]. The effect of this is that each ‘@. ber is bound to
the company as if each member ily signed the

Memorandum and the es. & Q ‘

For Example - BorI @ @S & Co. Ltd.,
(1901) C ICl y as altered
provide res er who became
bankrupt should oId rsons at a fair prlce
B, a sharer {@. b e pt and his trustee in
bankrupt @ e he was not bound by the altered
Articles.%e d , th were a personal contract
between and the re&e members, and B and his
trustee were bound




2. Company to the members. %% %
A company is bound to the indi\%&fﬁ mbers in terms of

their ordinary rights as membe : t to receive
notice of general meetings, .the right t ceive dividend,

etc. The company can e ISe |
member, only in accor '
Memorandum and le

hts agalnst any

|o in the

t & In an

Injunction restraini |ng ra vires
act. @Q

Example: - ork . (1889) 42 Ch.

D.636. rt : d@d that the directors

may, W|che 8@%@0 ec y at general meeting,

i to members. A resolution

declare a di
was pass% glv eholders debenture bonds
instead of paying the dIVI in cash.




3. Members inter se.

As between the members inter se a elves) the
memorandum and the articles of assaci e a contract
between them and are also binding o r as against the

other or others. Such a contract an weve enforced through
the medium of the company. @ §

4. Company to the outsiplers& Q

The Articles do not consti in @ract tween a
company and an outsi n ' car@ ake adyvantage of the
articles fo found a claim again g%ga is based on the
general rule of | tlaat a rto-a ntr nnot acquire any
rights under th if t IS CO ed by the articles
on a person | oth@%> oftheé member. It cannot
be enforced gga @& . ﬂ




For Example: - Eley Vs Positive govt. s ' ;:&Ass. Co.,

[1876] 1. EX. D. 88. The Articles f@y provided

that E should be the solicitor of o) or life and

could be removed from office@f r nduct. E took
S

office and became a sharéeholder, -Af me time the
company dismissed hirggﬂ%u%%in Isconduct. E
sued the company, dismis i tho eging
misconduct. E s ‘the i@r d es for
breach of contract.—Hel e arti did net constitute
any contract betwee ,<~ é%w

as such n%’on % J .e%@@& outsider and
Q©Q§@© @{%




Constructive Notice Of Memorandum andg&mlcles

Every outsider dealing with a company i @e ve notice of
the contents of the Memorandum an of Association.
These documents on reglstratlo trar, assume the
character of public documents struct|ve notice
of Memorandum and Articles.

%ﬁe @ or %%and the

Office of registrar is a %‘ﬁ? of%
Articles are open and %9 I It i |

e duty very person
dealing with a compan %ﬁ h@%d u $ and see that it
is within the po “of e to the proposed
contract. Likewi pe% @ h &? egistered with the
registrar, and parti % @ F@Emd with the registrar,
become public d n \%@ at a ider is on notice of their

e

contents In th% S h@&is of the Articles and the
Memorandum. iIne Vs. Uniof\t[ k of Australia, (1877) 2 App.

Cas. 366]




Presumption that outsider has rea or ndum and

Articles. Lord Hatherley observed | Mahony
Vs. East Holyford Mining Co., @QL 869 as
follows :

“But whether he ac not it will be

ea

presumed that he has joint stock

company has |ts ?t%&a of

Association... ope ed t ave any
fhose who so

dealings whats e
deal with the st of all that is
contained in et ocu ﬂ ya

& i




DOCTRINE OF INDOOR MANAéEMENT

There is one limitation to the doctrine @ns r notlce of the
Memorandum and the Articles of 0 The outsiders
dealing with the company are en |tle as e that as far as the
internal proceedings of the c concrned everything
has been regularly done. Th av read these
documents and to see t d IS not
iInconsistent therewith, fhey ore ; they
need not inquire into g internal oceedlngs as
required by the Memor ' ﬁ@e can presume
that all is being ne? re% . itat the doctrine of
W

constructive | N the octrine of indoor
management’,
just Turquand Rule. Q%

Br | hégank Vs. Turquand, or

Thus, w me onstructlve notice protects
the company gai nst the doctrine of indoor
management seeks to protec ers against the company.




For example: - Royal British Bank Vs. uand (1856) 6
E. & B. 327. the directors of a Compa d a bond
to T. They had the power under Avt Ie sue such

bond provided they were authon a lon passed
by the shareholders at a gen raI ee | the company.

No such required resolutio b e company.
Held, T could recover th 0 rom the
company on the groun \@o a %e that
the resolution had b % @

@} S ”
The gist of t %I @ns g with limited

liability com t@ Inquire into the

regularity of&th and will not be
affected by i |r had no notice.




The rule is based on public convenien dj Ice :

First, the Memorandum and Arti re public
documents. They are open t e by everybody.

But the details of mtern roc ee are not open to
public inspection. An s er u to know the
constitution of a pgﬁ , b w@ awy not
have taken place in th S e cl to him.
Secondly, the @fﬂ limited liability

' icula p . it would be

company i a &)
unhappie if %c could pe liability by
denying the a@ o@e f@@ act on its behalf.




Exceptions to the doctrine of mdoomﬂﬁ? qeﬁnent

1. Knowledge of irreqularity. Wher @ber \ealln with
a company has actual or otice of the
irreqularity as regards mtern ent, he cannot
claim the benefit under %g |n

or management
He may in some cas p - f the internal
procedure.
: %%tt: @p ﬂ@fd: Vs.
a com

& T.
E.D. Sassoo mbay 62.
Company A le on eﬁamortae
of |ts ass he d in the Artlcles
for suc sactions led with. The
director two pa e same. Held, the
lender ~of of e |r ty and hence the
mortgage o)
Q X &




2. Negligence. Where a person dea%biith%company
a

could discover the irregularity | W e proper

Inquiries, he cannot claim the b o) ule of indoor
management. The protection © e Is also not
%s undij&%the contract

available where the circum
%vﬁ

are so suspicious as to te% Ir %d the!l outsider
dealing with the co@ﬁdoe@ m per inquiry.
O ASKY,
&
For Example: &An@@ha@@ V@shaw & co.,
th

A.l.LR.(1942 h 4% e% ff,.in case, accepted
a transfer of ny- op ﬁ%ﬁom its accountant.
Held, the tra w @i as%h a transaction was

apparently béi thg@op@e accountant’s authority.
ff Vv e

The plainti hould ha n the power of attorney

®‘<




apply where a person relies ment that
turns out to be forged sin can validate
forgery. A company c m v d bound for

forgeries committed % 0

3. Forgery. The rule Iin Turqu n@ﬁ%oes not
e@%ﬁ

For example Flngall
consolldate e secretary
of a com te under the
company’ sfgnature and the

S|gnatupé |re or y him. Held, the
share ce |@ ng on the company.
The pers%@ who a money on the strength
of this certificate wa entitled to be registered

as holder of th@‘Sh@[;g_
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If the act of the officer is ope of his
authority, the company is n t;@

For Example: - Kred tb d.,
(1927) 1 K.B. 8 g? ompany
drew and endor ‘behalf of the
company é>vo hom he was
personall @ hority from the
company;t%)d eld-the-co %ﬁwwas not bound.

4. Acts outside the scope of apparent @t an officer
of a company enters into a cor@% & party and
C







Promoters @

» The first persons who contr af§a rs are its
promoters. It is they wh rming the
company, with refe 'and@%to set it

going.
> ltis they \«E e e steps corporate the

companyyﬁrov W|th @1 capital and acquire
the bust’pro to manage.




Functions of a Pro%%eﬂr
» The promoter of a company deC|des S % ains that it will be

accepted by the registrar of co

» He settle the detail of the ¢ y s @ rticl Qt%
nomination of dlrectors 0 tor " secr%and the
registered office of the %

» He arranges fo%%ntl ~ dum a%cle, the registration

of the compa he ro v ublic issue is necessary.
He is, in fact, resﬁ% fo ny into existence for the
object which view.




Legal Status of a Pro
While the accurate description of a promoter may be difficult, hi Q1§%Bosition 1S quite

clear. A promoter is neither an agent of, nor a trus@ any because it 1s not in
existence. But he occupies a fiduciary position re at company and therefore
pro fit-made as held by Lord

requires full disclosure of the relevant nc
Cairns in Erlanger v. New Somb h

reﬁo [‘%
Lindley L.J. describes :

“ Although not an agen fo&%e C ste %%fore its formation,
the old famlllar of and o rusteeshlp have been
extended and ve ded t % ses. It is well settled that a
promoter of a comp % »\, to it moneys secretly obtained by
him from it just a% atlon afclpal and agent or the trustee and
cestui que trust h

really emstec% en him and the company when the
money was obtained".




Fiduciary position of a oter

« The fiduciary position of a promoter <&cl?)gsumm as follows:

1. Not to make any profit at the @% e of —The promoter must
not take, either directly or indir . a itatt
company which is bein % ' ec is ma%/lolatlon of
this rule, the Company% | erlrg& @ account for and
surrender suc '& & %

2. Togive beé%‘ t :

3. To makefull d| ~

4. Not to mak

@




Duty of promoter as regard% spectus.
The promoter must see in m?ect
prospectus, if any is |ss%%> @
» Contains the n ar
» Does not ¢ nga?h
dose n it a
@& r@@




Remuneration of P {i&nﬁ

A promoter takes remuneration for hi es in of the following ways:-

» He may sell his own property at it @ % r fuIIy paid
shares provided he make@clos

» He may be given an op |n u S agﬁgln the

company at par. @ &

» He may take
&

> He may be paid @@w@




Pre- Incorporation or Prelim@w(ﬁntracts

The promoters of a company usually ent o con to acquire some

property or right for the company mca&% ted. Such
contracts are called pre-inc rpo @ na tracts

promoters generally ent ts s for mpany
about to be formed . T%a@

necessary to a ctw as-the c

non entity.” mot%ﬂt th e act @&nt for a company which
has not yet@ome n@mﬁten S suc% mpany is not liable for the

acts of the p% donre Itjlnc ration.

co enﬁ’ng parties are

orporation, is a

O%




Position of promoters as r ipre-
Incorporation c %

» Company not bound by pre- |ncorpor t n@ontr , when it come
into existence, is not bound by a en where it takes
the benefit of the contract en r

» Company cannot enforce pr rp ont ompa nnot, after
incorporation, enforce th on beé& o@on The leading
» Natal Land an

case on the point i
|satl% ine o&@r and Development
Syndicate Ltdﬂ 904 120 n om reed with an agent of the P

Syndicate Ltd. Bef for grant ining lease to the Syndicate.

The Company - d to gran .Held, there was no binding contract
between the Com any and the S




Cont. {Q@Q

» Promoters personally liable. The pro o ma| o 5 onaIIy liable on a
contract made on behalf of a co |st Such a contract

is deemed to have been entere e

> Kelner vs Baxter, (1866) <2>C P. @ otel g&ut to be
formed and persons r ew com ny toc behalf of the
proposed comp en ad 28t Ja 1866 the

‘l "y 1860. oods were
erﬁ%to liquidation before the

eement were sued on the
oters and personally liable on

company was 2 F

consumed |n sme
debt was paid. The@%@
contract. Held t'\ on '

their S|gnatur




Ratification of a pre-in
» A company cannot ratify a contract nte¢ed | b)@ moters on its

behalf before its incorporation. T n tby ptlon or
ratification obtain the benefit o rport ve been made
the

t
its behalf before it came i n %ﬁlflc y when
formed is legally impossible @ fr nap ly if an
agent contracts for a , Inexistence and wh ompetent to

contract at at the time ofithe €0 y agent.

» Where a contr pan to both the
parties to b o have been entered
into person gan if it desires, enter into a
new contact, aft r party and

o Iftheco ke in terms of the pre-incorporation
contracﬁ% I|ty o ers shall come to an end : and
o If the company does not m esh contract within a limited time,




Specific performance of pre- w& tl\/ contract

S
Secs. 15 and 16 of the Specific Re @@ 1@ wﬂ%pomt. When
the promoters of a company hav%ﬁ) incorpor tered into a
contract for the purpose o %mpa@ @act |
the terms of the incorpo?‘%gm » ma be&%t ined by, or
enforced against, t c@mp |de a % y has accepted

h

the contract aﬂ% com eptan
the contract Q% %

ted by

e other party to




Provisional contra

@ %

» Provisional contracts refer to contract ent&mto b@.lbhc company after its

>

incorporation but before it is issue

e business.

ic
According to Sec. 149 (4), any co a %& rr@ before|the date at
0

which it is entitled to comme c%usm@ @
indi ' d on. that dat

be binding on the com

binding. If the ¢ an /(
, the provisiona &&T&aﬂ au

provisional contract ratific

becomes blrﬁlng au

% d shall not
tchPa become

mence business

aln ertlflca

@ if it ge certificate, the
of the g% th&company the contact







DIRECTOR

» The directors of a company are its eyes,.ear @nerves and
other essential limbs, upon whose effici depends the
success of the company. The dl% o f'-s\ establish
organisational set up for im @éﬁ n

0

poI@ a ve the
objectives as contalneddgﬂ rres ﬁ%s for

achieving the comp ny

l, gui!\ d|rect and
manage the aff% ' rs, as abody, frame the
general policy of t @gﬂny, Q%a

officers, ensure t ir and recommend to the
shareholders re d|ng distributio %%Wldend.

points the company




Definition of Iii&t\%

» Section 2(13) define g? I’ as
including “any peQ% %y@
position of dir @at@ @
called”. {% & {g
@ ﬂ%




TYPES OF DIRECT, %
There are mainly two types of con@yﬁdir N&? They are

» (i) Executive Directors or whol tors with their
designations as manag| ectors
and technical direc Qand J&

» (ii) Non-execu |v$@e @ wf{&are
professio % w@od donot depend upon
one compcgny b@égw@t e %%% of directors of a
number of@@ame@ %

NS




As per clause 49 of the Listing Agre éﬂﬁv h deals with

good Corporate Governance Pra\l{% pany, to
which this clause applicables shall-have t|mum
combination of executive an -e ctors with
not less than fifty percent mprise

the Chairman is 9«2 o) Cutlv

In case of a cuti at I one-third of
Board should Of|

of non-executive directors,” % @ [
The number of inde ors d e d whether
\Y;

directors and
ast half of Board




For this purpose the expression‘inde e% '%&ors’
means directors who apart from r g%
remuneration, do not have any ot mat pecuniary

relationship or transactions wi e %an ,\its promoters,
es %&Qi i

Its management or its sub

ement of
the Board may affect independ f i n %
director. Except in t %&?e @er com%&?nes,
institutional directors-on the rds%w ies should be
tor he institution




Inside Directors P

TYPES OF DIRECTORi
Inside directors are those dir rs @ére in the
whole time employment of a co . This category
iIncludes a Managing Di r@e- ime Director,
Technical Director, E ti ct tc.

W & O =
Outside Directors% %

= Q% U 1

BT L
Outside or é@ h irect&%who are not in
the wh e %on f alcompany and as such
are not“associated with its -day working. They
Include sSio Irectors;> nominated directors
and st di rs.| They are also sometimes
describ as non- ment or non-executive
directors as distingu@ﬁom iInside directors who
are also known as.management directors or.executive.

directors. ; -~ KK~-KK--KK- STUDENTS NOTES -- DO NOT COPY




rﬁé&ent fields

Professional Directors

Professional directors are specialistsin d
of management with extensiv leng = and
capability of assisting in im , x
organisation. They are in a p S to offer
constructive suggestio g the company’s

policies. Their income is erl from sitting
fees that they recelve o es o hose
boards they se @

Nominee Dire @
|aI

Nominee dire

institutio ic loans and/or
workin ' ' th r type of
financialb ss' , “Nominee directors
are a yfow rvision, monitoring
and con IC f IIo g the issue of

Gover g ide e |n|ng financial institutions
to nominate dlrectors% e boards of companies
enjoying substantial assistance.




Special Directors or Executlve tom¥

A special director or an exe d |s a full-time
employee of a company andis giv iS designation
in appreciation of his m%%@nd I%sefu ess to the
company. Such dire Z

the Board and as suc

within the meani panies
Act, 1956. Ho 2D any
Affairs has, VI |rc ﬂ%) 0. companies

IVI e ' S cial Director’,
to their.executives, who
he ssuch deS|gnat|ons

to desist
‘Director
are not

give an’i |mp arge and those
dealing w s he executives that
they ar entitled to act as such




Independent Directors ;

In Clause 49 of the listing ag%m r@ term
“Independent Directors’ {F % ed as under:-

‘Independent direct
director of the

director's rem tlo
pecuniary rel |

Celvmg
Ny material
ons with the

company ro t | management or its
holdlng s S | r|e3> and associated
Compan e promoters or
managée me r at one level below

r I
the board b an executive of the
compa e im ly preceding three financial
years; Q\'




Who is not a partner or an executlv tatutory

audit firm or the internal audit f|r omated
with the company, and has no r or an
executive of any such firm f st years. ThIS
will also apply to legal flrm (s ting flrm

that have a material as |on e entlty

Who is not a suppher %%é e ustomer of
the company. This sh r-Ies e type
relationships also; and

Who is not a nii o th@ m pany,
|e owning tW@ erce ck of voting
sh ares

Explan IZS n the boards of
Compa : ndependent
directors an investing
institutio <

%




Interested Directors ﬂ%

“Interested Director” me
whose presence cannot, Sectlon

300, count for the se rm|

gquorum at a meetl h Ime
of the dlscussm %
Govern @ ﬂ%

The C@% fhe power to
appoint ¢ n 408 of the Act.
The de (@» IS regard have
been Cussed @f; s study lesson.




° Whole-time Director
 According to Explanat/o
“Whole-time Director” inc de |rector |n the

whole-time employ co

Thus, a “whole- t| r

L |r ctor
who devotes aI »;;\:--
management : e@a

director is a 1!3» hﬂlca
Director irecto rk ector and
Sales%g %M@asﬁe is a whole-
time direct C whole-time
director ag person [See
Sectio j(a@ 4




Managing Director

A Managing Director, as defined in Section 2( the-Act, means a
director who, by virtue of an agreement with t e.company, or of a
resolution passed by the company i neralmeeting or by its
Board of directors or by virtue of it 0 (‘\;\, or articles of

powers of management

association, is entrusted with sub ti .
| oy him, and includes a

which would not otherwise
director occupying the positi
whatever name called.

The definition makes it cle
be substantial so a
matters such as bu
and the managi '
superintende
directors. B
character alone, such
to any docum

registration of transfer of sk%
managing director.

ac routine administrative
on seal of the company
ing cheques on company’s

and endorsing other negotiable
tlflcates or directing the
will not make a director a




LEGAL POSITION OF DIRECT(\\)ﬂRS

It is very difficult to define the position f%
Act makes it obligatory on every publi “

three directors and on every oth
directors. The Act does not lay dow an
to become a director. Howev disq alifications.

Director as an Agent {%

The true position ofﬁ% c S i ent and apart
from the provisi ou r g% which bind them,
9

confer certai ts m rt in ations on them and

make them li s thereof. Their real

ef Its oI
relatlonshlﬁ wit %u d by the arrangement of
agency as g nﬁracp .




This position was established long back in Ferguson v. Wilson
(1966) L.R. 2 Ch., wherein it was held that “ mpany itself cannot
act in its own person for it has no person only act through
directors and the case is as regards thﬂ ire s merely the

ordinary case of principal and agent ev gent is liable

those directors would be liable; why e I{:\,l would attach to

the principal and principal only| the liab | liability of the
company”’. ﬁ%

In the aforesaid case, F app f % : io he Board
was allotted certain shares’in a railway tlme of
allotment all the sh th ted with the
result that the compa y was : the register of

members as t (ﬁder{;%a @E . F sued W, as
director of the ¢ pa%c m% lia that W should transfer
hare

some of his own y gges Held F’s claim failed

on the grmfnd tha ehe dir s of pany acting in the normal
: eir company and incur no

course of thei .
personal liabi




Director as officer :- For certain matter e companies

act, the directors are treated as ﬁ% company
@t

and as such they are liable fo ies.
Section 179 of the Income Tax c 61 @oses personal

liability for tax arrears u rec of a private
company who cannot t s not due
to his neglect, mls% nc ea rsonal
liability of the di arise y contract
in their own de p aI liability,
they will aI contract on
behaf oft m%x usin ”the word “Limited”
or the wofds “ it art of the name. It is
in the mte rs make clear, while
sighing o If of any that they are signing
as agents.




It is important to remember that it is t %r of directors

as a collective body that is th t ompany
and so if the Board acts as s the
company, a single dlrector a @ authority to
bind the company, unI uc ers are
specifically delegate | e a

directors. If the di d o hat is
to say, if the c y lres their
powers, themse e s V if made with

e cé% | ble; and if
o ad o'notice of the want
binc @ut the company may
: XS @c lied warranty or
[ to . V. Hunder (1892) 2 Ch.
owever, ratify an act, ultra

vires the directors, by.a resolution.at.a.general.........
meetlng -- KK--KK--KK- STUDENTS NOTES -- DO NOT COPY




To some extent, directors are alsoZ ﬁ&% es for the

properties of the company and h|ch are
conferred on them by law an en

“A trustee is a person r%'the property,
deals with it as prmmp r@ er, subject

only to an equitab I8I|g

person to whom ta o tr ee” [Smlth
V. Anderson ﬂ

Directors towards the
company in conferred on them by
the Comp Act h@ articles of the company

and also with regard t unds of the company, which
are under their control




Director as an employees

 Barring directors in the whole@?e %ployment
of the company, like the n Wector,
executive director, technl%gﬁ%?@r etc.,
directors are notin t e?np@t% nt of the
company and they @@a
remuneration b oﬁ em by
the Act, i.e. fe g e %fthe
Board and %

— Butth %&to nt a ¢ ctor from being a
servan} nd spemal contract of
nt

serwce w e with the company.




To sum up, directors are trustees of the moneys company, but not

of the debts due to the company. They ar ees-also in respect
of powers of the company that are conferred u m, e.g. powers
of: (a) issuing and allotting shares, pr ansfers of
shares; (c) making calls on shares; (d) iting shares for non-
payment of calls. They must rc§i>se t powers solely for the
benefit of the company. Sl ot trustees for the
company in the legal sense es of which
apply in case of such ct y to them.
They may, accordl va|I Ive@ e provisions of the
Limitation Act or th @lay be, for
escaping any |I<ﬂy t t t forced against
them. Q&

. However, it&m tors are trustees for the
company and @ dual holders.




Qualification and Disqualification
% a
inte:

as a director

qualifications for a person to b ¥

of a company. However, it menti .{"{\ alifications of
directors, which are contained i Se 274 of the Act.

N
A person shall not be capabl ei&@poi&ted director of

a company, if—
N &
© L&
d %& insolvent and

The Companies Act, 1956 does not Iag

. An un-discharged inso ; &
« If he has applied to i
his applicﬁ% is <!E%in ;@ )
. he has be 'L %o any offence
involving’ moral turpitude [ F Exchange regulation
Act Jand sentence espect thereof to imprisonment

s tha “and a period of five years
has not ela te of expiry of the sentence;

P
. A person of unsogk&qn'




Qualification and Disquali ic@
If he has not paid any call in respect of the s a@% of %&npany held by

him, whether alone or jointly with ot nd ths have
elapsed from the last day fixed for he call;

y
%

e irector has been passed
0 is i e unless the
ir@: his ointr@n
r @ <: >

ub pa wﬁich, has not filed
r s for ntinuous three
fter fi of April 1999; or
S
in est

If an order disqualifying him for a
by Court in pursuance of S
leave of the Court has been

pursuance of that sectifﬂn'

such person is already a
the annual accounts’and
financial year me

%t

If has failed to re it p
its debentures on date
continues for o@ ar.ori

. n on due date or redeem
d and such failure




Restriction on Number of Director

Every public company shall have at least 3 dlr d ery other
company shall have at least 2 director

If a company has a paid up capital of 5 c f“« d one thousand or
more small shareholders then one tors must be
appointment by “small share d rs holding shares

of nominal value of Rs 20,000/-

No person to be a director gi re t@ { " \ J\E

In calculating 15 number |n ar xéfuded a) private
company which syelth bsr or a g company of a
public comp | ed an c ssociation of

person not
payment of g> VI

If a person who is f 1 mpaines has been appointed
as director % er c han he has to within 15 day vacate
the office of director of an any of his choice so as to bring
number equal or below 15

|t§fr hich prohibits the
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